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Docket  No.  108263 

CHIQUITA  MINING  COMPANY,  LTD., 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 

1941 

July    29 — Petition  received  and  filed.     (1)     Tele- 
gram.   (Fee  not  paid). 

Aug.    19 — Fee  paid  (check). 

Aug.    19 — Request    for    hearing    in    Los    Angeles 
filed  by  taxpayer. 
8-19-41  Copy  served. 

Aug.    19 — Amended    petition    filed.     8-19-41    Copy 
served. 

Sept.  25 — Answer  filed  by  General  Counsel. 
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1941. 

Sept.  29 — Notice  issued  placing  proceeding  on  Los 
Angeles  calendar. 
Service  of  answer  made. 

1942 

Aug.    26 — Hearing  set  Oct  12,  1942,  Los  Angeles. 

Oct.  14 — Hearing  had  before  Mr.  Arundell  on  the 
merits.  Submitted. 
15 — (Entry  of  appearance  of  A.P.G.  Steffes 
pending  admission  to  practice  filed). 
Application  for  subpoena  of  Hugh  Wil- 
ton and  James  Maxfield  filed.  Briefs 
due  simultaneous  Nov.  14,  1942.  10-14-42 
Subpoenas  (2)  issued  and  served. 

Nov.  .    7 — Transcript  or  hearing  10-14-42  filed. 

Nov.    7 — Transcript  of  hearing  10-15-42  filed. 

Nov.    12 — Memorandum  filed  by  General  Counsel, 
i    ;  Served  11-16-42. 

Nov.    16 — Brief  filed  by  taxpayer. 

Nov.    16 — Notice    of   appearance    of    Kenneth    W. 
Kearney  as  associate  counsel  filed. 

Nov.    16 — Copy  of  brief  served  on'General  Counsel. 

1^4^ 

Jan.      5 — Memorandum    opinion    rendered,    Arim- 

dell,  Judje,  Div.  7.  Decision  will  be  en- 

■  tered  under  Rule  50.  1-6-43  Copy  served. 

Feb.     4 — Motion  to  re-open  cause  for  the  presen- 
tation of  further  evidence  filed  by  tax- 
•''     '       payer.       (Affidavit      attached).       2-6-43 
Denied. 

Mar.     3— Computation  of  deficiency  filed  by  Gen- 
eral Counsel. 
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1943 

Mar.     5 — Hearing  set  April  7,  1943  on  settlement. 

Apr.  7 — Hearing  had  before  Judge  Murdock  on 
settlement  under  Rule  50.  Respondent's 
computation  not  contested.  Referred  to 
Judge  Arundell  for  decision. 

Apr.  8 — Decision  entered,  Arundell,  Judge, 
Div.  7.  i;      r-  ■■ 

July  6 — Petition  for  review  by  U.  S.  Circuit 
Court  of  Appeals,  9tli  Circuit,  with  as- 
signments of  error  tiled  by  taxpayer. 

July   27 — Proof  of  service  filed  by  taxpayer.  £]*] 

Aug.  16 — Motion  for  extension  to  file  praecipe  and 
to  lodge  statement  of  evidence  to  Sept. 
15,  1943  and  to  transmit  the  record  to 
Oct.  15,  1943  filed  by  taxpayer. 

Sept.  20 — Certified  copy  of  order  from  the  9th 
Circuit  extending  the  time  to  Nov.  1, 
1943  to  file  the  designation  of  record  and 
to  lodge  the  statement  of  evidence,  and 
within  which  to  complete  and  transmit 
the  record  filed. 

Nov.  3 — Certified  copy  of  order  from  the  9th  Cir- 
cuit extending  the  time  to  Dec.  15^  li943 
to  file  the  designation  of  record  and  to 
lodge  the  statement  of  evidence  and 
within  which  to  complete  and  transmit 
the  record  filed. 

Dec.  9 — Certified  copy  of  an  order  from  9th  Cir- 
cuit enlarging  time  to  Jan.  15,  1944  to 
prepare  and  transmit  the  record  filed. 


*Page  numbering  appearing  at  top  of  page  of  original  certified 
Transcript  of  Record. 
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1944 

Jan.  4 — Notice  of  appearance  of  A.  P.  G.  Steffes 
as  counsel  filed. 

Jan.  24 — Certified  copy  of  an  order  from  9th  Cir- 
cuit extending  the  time  to  2-15-44  to  file 
designation  of  record  and  to  lodge  state- 
ment of  evidence  filed. 

Feb.  21 — Certified  copy  of  an  order  from  9th  Cir- 
cuit extending  the  time  to  3-25-44  to  file 
designation  of  record  and  to  lodge  state- 
ment of  evidence  filed. 

Mar.  28 — Certified  copy  of  an  order  from  9th  Cir- 
cuit extending  time  to  5-1-44  to  prepare 
and  transmit  the  record  filed. 

Apr.  13 — Statement  of  evidence  filed  by  taxpayer 
and  agreed  to. 

Apr.  13 — Designation  of  record  filed  by  taxpayer 
and  agreed  to.  [2] 


United  States  Board  of  Tax  Appeals 
Docket  No.  108263 

CHIQUITA  MINING  COMPANY,  LTD., 

Petitioner, 

V. 

THE  COMMISSIONER  OF  INTERNAL  REVE- 
NUE, 

Respondent. 
PETITION   (amended) 

The  above-named  petitioner  hereby  petitions  for 
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a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  LA:IT:90D:PB  dated  May  1,  1941,  and 
as  a  basis  of  its  proceeding  alleges  as  follows: 

1 .  The  ])etitioner  is  a  corporation,  organized  and 
existing  under  the  laws  of  the  State  of  Nevada, 
with  principal  office  at  Goodsprings,  Nevada.  The 
returns  for  the  period  here  involved  were  filed  with 
the  collector  for  the  State  of  Nevada. 

2.  The  notice  of  deficiency  (a  copy  of  which  is 
attached  and  marked  Exhibit  A)  w^as  mailed  to  the 
petitioner  under  date  of  May  1,  1941. 

3.  The  taxes  in  controversy  are  income  and  ex- 
cess profits  taxes  for  the  calendar  years  1936,  1937, 
1938  and  1939  and  in  the  total  amount  of  Eleven 
Thousand,  Eight  Hundred  Sixty-one  Dollars  and 
Sixty-five  Cents  ($11,861.65). 

4.  The  determination  of  tax  set  forth  in  the  said 
notice  of  deficiency  is  based  upon  the  following 
errors: 

Commissioner  erred  in  his  computation  of  cost 
of  mining  property  upon  which  depletion  is  allow- 
able. 

Commissioner  erred  in  his  estimate  of  the  useful 
life  of  machinery  and  equipment,  upon  which  de- 
preciation deduction  is  based. 

5.  The  facts  upon  which  the  petitioner  relies  as 
the  basis  of  this  proceeding  are  as  follows:' 

A.  Commissioner  allowed  as  the  total  cost  of  min- 
ing property  and  development,  for  the  purpose  of 
establishing  a  depletion  rate,  the  total  amount  of 
One  Hundred  Thousand  Four  Hundred  Four  Dol- 
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lars  and  Fifty-two  Cents  ($100,404.52)  consisting  of 
an  amount  allowed  by  Commissioner  as  cost  of  the 
property,  Seventeen  Thousand  Six  Hundred  Ninety 
Dollars  ($17,690.00)  plus  the  amount  expended  as 
capitalized  cost  of  development  expense  to  July  27, 
1936,  Eighty-two  Thousand  Seven  [3]  Hundred 
Fourteen  Dollars  and  Fifty-two  Cents  ($82,714.52) 
which  would  produce,  upon  the  estimated  total  de- 
veloped and  probable  ore  in  the  property  as  at  July 
27,  1936,  amounting  to  One  Hundred  Fifty  Thou- 
sand (150,000)  tons,  a  cost  per  ton  of  Sixty-six 
and  Ninety-four  hundredths  cents  ($.6694)  per 
ton,  which  alleged  cost  per  ton  Commissioner  used 
as  a  cost  depletion  rate  per  ton. 

B.  Commissioner  disallowed  as  part  of  the  cost 
of  the  mining  property,  the  sum  of  Five  Hundred 
Thousand  Dollars  ($500,000.00),  said  sum  being  the 
total  par  value,  at  one  Dollar  ($1.00)  per  share,  of 
Five  Hundred  Thousand  (500,000)  shares  of  Peti- 
tioner's capital  stock  issued  in  exchange  for  part 
of  said  property,  said  disallowance  being  made  un- 
der Comnussioner's  erroneous  assumption  that  all 
of  said  stock  was  issued  to  the  vendors  of  said  part 
of  said  property,  Jack  H.  Smith  and  Otto  F. 
Schwartz,  and  that  by  virtue  of  said  issuance  of 
said  stock,  the  vendors  of  said  part  of  said  prop- 
erty were,  immediately  after  such  issuance  of  said 
stock,  just  as'  much  in  control  of  Petitioner's  af- 
fairs as  they  had  been  in  control  of  said  part  of 
said  property  prior  to  the  transfer  by  said  vendors 
of  said  part  of  said  property  to  Petitioner. 
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C.  Petitioner  did  not  issue  Five  Hundred  Thou- 
sand (500,000)  shares  of  its  stock  to  the  vendors 
mentioned  under  subparagraph  B  in  exchange  for 
mining  property. 

D.  In  connection  with  the  acquisition,  by  Peti- 
tioner, of  mining  properties,  agreements  were  en- 
tered into  between  Petitioner,  Chiquita  Mine  Syn- 
dicate, Jack  H.  Smith  and  Otto  F.  Schwartz  under 
the  terms  of  which  Petitioner  was  to  acquire,  from 
said  Jack  H.  Smith  and  Otto  F.  Schwartz,  certain 
mining  claims,  as  follows: 

Gold  Trail 

Gold  Trail  Extension 

Hilltop 

Fritz 

Gold  Bank 

Gold  Bank  #1 

Eagle 

Hawk 

Canary 

Sparrow 

Quail 

Dove 

together  with  a  bond  and  lease  on  Chiquita  mining 
claim  and  Hillside  mining  claim,  in  consideration 
for  which  [4]  acquisition.  Petitioner  was  to  issue 
Two  Hundred  Fifty  Thousand  (250,000)  shares  of 
its  authorized  capital  stock  to  said  Jack  H.  Smith 
and  Otto  F.  Schwartz,  and  Two  Hundred  Fifty 
Thousand  (250,000)  shares  of  its  authorized  capital 
stock  to  said   Chiquita  Mine   Syndicate,   totalling 
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Five  Hundred  Thousand  (500,000)  shares,  said  stock 
to  be  deposited  in  escrow,  and  to  be  released  from 
said  escrow  at  the  rate  of  one  (1)  share  of  said 
stock  to  Chiquita  Mine  Syndicate  for  each  two  (2) 
shares  of  authorized  but  unissued  capital  stock 
which  said  Chiquita  Mine  Syndicate  should  pur- 
chase from  Petitioner  until  such  time  as  said  Chi- 
quita Mine  Syndicate  should  have  purchased  Two 
Hundred  Fifty  Thousand  (250,000)  of  said  au- 
thorized but  unissued  capital  stock  from  Petitioner, 
after  which  time  there  should  also  be  released  to 
said  Jack  H.  Smith  and  Otto  F.  Schwartz  one 
(1)  share  of  said  stock  for  each  tw^o  (2)  shares 
of  said  authorized  but  unissued  capital  stock  which 
said  Chiquita  Mine  Syndicate  should  purchase  from 
Petitioner.  Said  Jack  H.  Smith  and  Otto  F. 
Schwartz  further  agreed  to  sell  their  stock  exclu- 
sively through  said  Chiquita  Mine  Syndicate  until 
such  time  as  said  Chiquita  Mine  Syndicate  should 
have  purchased  from  Petitioner  all  its  authorized 
but  unissued  capital  stock,  viz.  Five  Hundred  Thou- 
sand (500,000)  shares,  at  which  time  the  said  escrow 
was  to  terminate. 

E.  The  terms  of  the  agreement  set  forth  under 
sub-paragraph  D  hereof  were  substantially  complied 
with,  and  at  no  time  after  the  acquisition,  by  Pe- 
titioner, of  the  mining  claims  set  forth  under  sub- 
paragraph D  hereof,  were  the  vendors  thereof,  said 
Jack  H.  Smith  and  Otto  F.  Schwartz,  as  much 
in  control  of  Petitioner's  affairs  as  they  had  been 
in  control  of  the  claims,  and  bond  and  lease  prior 
to  said  acquisition. 
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F.  Due  to  the  fact  that  at  iiu  time  after  the 
acquisition,  by  Petitioner,  of  property  set  forth 
under  sub-paragraph  D  hereof,  and  the  issuance, 
by  Petitioner,  of  Two  Hundred  Fifty  Thousand 
(250,000)  shares  of  its  capital  stock  to  vendors  of 
said  property,  Jack  H.  Smith  and  Otto  F.  Schwartz 
and  Two  Hundred  Fifty  Thousand  (250,000)  shares 
of  its  capital  stock  to  Chiquita  Mine  Syndicate, 
were  the  said  vendors.  Jack  H.  Smith  and  Otto 
F.  Schwartz  in  as  much  control  of  Petitioner's 
affairs  as  they  had  been  in  control  of  the  claims 
and  bond  and  lease  prior  to  said  acquisition  of 
property  and  issuance  of  capital  stock,  the  trans- 
actions in  connection  therewith  do  not  constitute 
a  non-taxable  transfer,  and  the  cost  to  Petitioner 
is  not  necessarily  the  same  as  the  cost  in  the  hands 
of  [5]  the  vendors.  Jack  H.  Smith  and  Otto  F. 
Schwartz. 

G.  The  cost  to  Petitioner  of  the  property  as  set 
forth  under  sub-paragraph  D  amounted  to  not  less 
than  One  Hundred  Thousand  Dollars  ($100,000.00). 

H.  The  basis  upon  which  the  per  ton  rate  of  al- 
lowance for  depletion  should  be  computed  is  the 
sum  of  the  cost  to  Petitioner  of  the  property  set 
forth  under  sub-paragraph  D,  One  Hundred  Thou- 
sand Dollars  ($100,000.00),  plus  the  cost  to  Peti- 
tioner of  development  expense  to  July  27,  1936, 
Eighty-two  Thousand  Seven  Hundred  Fourteen  Dol- 
lars and  Fifty-two  Cents,  $82,714.52.)  totalling  the 
sum  of  One  Hundred  Eighty-two  Thousand,  Seven 
Hundred  Fourteen  Dollars  and  Fifty-two  Cents 
($182,714.52). 


10  Chiquita  Mining  Co.,  Ltd.  vs. 

I.  The  per  ton  rate  of  depletion  allowance  should 
equal  the  result  of  dividing  the  basis  set  forth 
under  sub-paragraph  H,  One  Hundred  Eighty-two 
Thousand  Seven  Hundred  Fourteen  Dollars  and 
Fifty-two  Cents  ($182,714.52)  by  the  number  of 
tons  of  estimated  total  developed  and  probable  ore 
in  the  property  as  at  July  27,  1936,  One  Hundred 
Fifty  Thousand  (150,000)  tons,  or  the  amount  of 
One  Dollar  Twenty-one  and  Eighty-one  hundredths 
Cents  ($1.2181)  per  ton. 

J.  Commissioner  disallowed  the  use  by  Petitioner 
of  a  depreciation  rate  of  twenty  percent  (20%) 
per  year  on  the  cost  of  machinery  and  equipment, 
and  substituted  therefor  a  depreciation  rate  of  ten 
percent  (10%)  per  year. 

K.  A  depreciation  allowance  on  machinery  and 
equipment  is  intended  to  enable  a  taxpayer  to  re- 
cover the  cost  of  said  machinery  and  equipment  over 
its  useful  life.  Depreciation  actually  sustained  by 
Petitioner  on  its  machinery  and  equipment  has 
equalled  an  amount  equal  to  not  less  than  twenty 
percent  (20%)  per  year  of  the  cost  thereof. 

Wherefore,  the  Petitioner  prays  that  this  Board 
may  hear  the  proceeding  and  redetermine  the  al- 
leged deficiency  in  Petitioner's  Income  and  Excess 
Profits  Taxes  for  the  calendar  years  1936,  1937, 
1938  and  1939. 

MARK  J.  SANDRICH,  C.P.A. 
Counsel    for   Petitioner 
257  South  Spring  Street 
Los  Angeles,  California  [6] 
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State  of  Nevada, 
County  of  Clark — ss. 

James  J.  Smith,  being  duly  sworn,  says  that  he 
is  the  President  of  Petitioner  corporation,  and  that 
he  is  duly  authorized,  as  President  thereof,  to  sign 
the  foregoing  Petition;  that  he  has  read  the  fore- 
going Petition,  and  is  familiar  with  the  state- 
ments contained  therein,  and  that  the  statements 
contained  therein  are  true,  except  those  stated  to 
be  upon  information  and  belief,  and  t!hat  those  he 
believes  to  be  true. 

JAMES  J.  SMITH, 

President,  Chiquita  Mining 
Company,    Ltd. 

Subscribed  and  sworn  to  before  me  this  14th 
day  of  August,  1941. 

[Seal]  A.  MUNZEBROCK, 

Notary  Public  in  and  for  the  County  of  Clark,  State 
of  Nevada. 

My  Commission  Expires  March  4,  1945.  [7] 

EXHIBIT  A 

May  1,  1941 
LA:IT:90D:PB 

Chiquita  Mining  Company,  Ltd., 
Goodsprings,   Nevada. 

Sirs: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  years  ended 
December  31,  1936  and  December  31,  1938  discloses 
a  deficiency  of  $9,084.99  and  that  the  determina- 
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tion  of  your  excess-profits  tax  liability  for  the  tax- 
able year  ended  December  31,  1938  discloses  a  de- 
ficiency of  $3,266.97  and  that  the  determination  of 
your  income  tax  liability  for  the  taxable  year  ended 
December  31,  1937  discloses  an  over-assessment  of 
$490.31  as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiencies  mentioned. 

Within  90  days  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
file  a  petition  with  the  United  States  Board  of  Tax 
Appeals  for  a  redetermination  of  the  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  for- 
ward it  to  the  Internal  Revenue  Agent  in  Charge, 
Los  Angeles,  California,  for  the  attention  of 
LA:Conf.  The  signing  and  filing  of  this  form  will 
expedite  the  closing  of  your  returns  by  permitting 
an  early  assessment  of  the  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  filing  the 
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form,  or  on  the  date  assessment  is  made,  whichever 
is  earlier. 

Respectfully, 

GUY  T.  HELVERING, 
Commissioner. 
By 
(Signed)     GEORGE  D.  MARTIN 

Internal   Revenue   Agent   in 
Charge. 
Enclosures : 
Statement. 

Form  of  Waiver  and  acceptance. 
Form  843. 
PB:EES  [8] 

STATEMENT 
LA  :IT  :90D  :PB 

Chiquita  Mining  Company,  Ltd., 
Goodsprings,  Nevada 

Tax  Liability  for  the  Taxable  Years  Ended 
December  31,  1936, 
December  31,  1937 

and 
December  31,  1938 


Year 

Liability 

Assessed 

Overaasessment 

Deficiency 

Income  Tax 

1936 

$  7,946.25 

$  4,160.41 

$ 

$  3,785.84 

1937 

9.17 

499.48 

490.31 

1938 

11,130.47 

5,831.32 

5,299.15 

Totals 

$19,085.89 

$10,491.21 
Excess-profits 

$     490.31 
Tax 

$  9,084.99 

1938 

$  3,727.01 

$     460.04 

$ 

$  3,266.97 

In  making  this  determination  of  your  income  and 
excess-profits  tax  liability,  careful  consideration  has 


14  Chiquita  Mining  Co.,  Ltd.  vs. 

been  given  to  the  reports  of  examination  dated  Oc- 
tober 30,  1940  and  April  1,  1941,  and  to  your  pro- 
test dated  December  18,  1940. 

The  contention  made  in  your  protest  that  the 
determination  of  allowable  depreciation  on  machin- 
ery and  equipment  should  be  based  upon  an  esti- 
mated life  of  5  years  is  denied,  inasmuch  as  it  is 
considered  that  the  useful  life  of  such  assets  in 
your  business  is  10  years.  The  disallowance  of  de- 
preciation herein  is  based  upon  the  determination 
of  allowable  depreciation  on  machinery  and  equip- 
ment at  the  rate  of  10%  per  annum  on  the  costs 
claimed,  an  allowance  for  one-half  year  being  made 
with  respect  to  additions  to  the  asset  during  the 
respective  years. 

The  contention  made  in  your  protest  that  per- 
centage depletion  is  allowable  as  claimed  in  your 
amended  returns  for  the  years  1936  and  1937  and 
in  your  return  for  the  year  1938  is  denied  because 
in  your  first  return  filed  in  respect  of  the  property 
you  did  not  state  [9]  whether  you  elected  to  have 
the  depletion  allowance  for  the  property  for  the 
taxable  year  for  which  the  return  was  made  com- 
puted with  or  without  regard  to  percentage  deple- 
tion. Section  114(b)  (4),  Revenue  Acts  of  1936  and 
1938.  Depletion  based  upon  cost  is  herein  allowed 
under  the  provisions  of  section  23  (m).  Revenue  Acts 
of  1936  and  1938. 

The  overassessment  shown  herein  will  be  mad6 
the  subject  of  a  certificate  of  overassessment  which 
will  reach  you  in  due  course  through  the  office  of 
the  collector  of  internal  revenue  for  your  district, 
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and  will  be  applied  by  that  official  in  accordance 
with  section  o22,  Revenne  Act  of  1936,  provided 
that  you  fully  protect  yourself  against  the  running 
of  the  statute  of  limitations  with  respect  to  the 
apparent  overassessment  referred  to  in  this  letter, 
by  filing  with  the  collector  of  internal  reveiuie  for 
your  district,  a  claim  for  refund  on  form  843,  a 
copy  of  which  is  enclosed,  the  basis  of  which  may 
be  as  set  forth  herein. 

A  copy  of  this  letter  and  statement  has  been 
mailed  to  your  representative,  Mr.  Mark  J.  Sand- 
rich,  257  South  Spring  Street,  Los  Angeles,  Cali- 
fornia, in  accordance  with  the  authority  contained 
in  the  power  of  attorney  executed  by  you  and  on 
file  with  the  Bureau. 

AD.TUSTMENTS  TO  NET  INCOME 

Taxable  Year  Ended  December  31,  1936 

Net  income  as  disclosed  by  return $         0.00 

Additional  income  and  unallowable  deductions : 

(a)  Net   income   reported  in  amended 

return  $16,698.10 

(b)  Excessive  depreciation  claimed  in 

amended  return  2,999.02 

(c)  Adjustment  of  depletion  claimed  in 

amended  return  8,651.90      28,349.02 

Total    $28,349.02 

Additional  deduction : 

(d)  Understatement  of  capital  stock  tax  accrual  in 
amended  return  29.00 

Net  income  adjusted $28,320.02 

[10] 
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Explanation  of  Adjustments 

(a)  Your  original  return  reported  net  income 
as  ''None".  The  net  income  reported  in  your 
amended  return  is  accepted  as  the  correct  net  in- 
come subject  to  adjustments  (b),  (c)  and  (d). 

(b)  Upon  the  basis  previously  stated  excessive 
depreciation  on  machinery  and  equipment  claimed 
in  your  amended  return  is  disallowed  in  the  amount 
of  $2,999.02. 

(c)  For  the  reason  previously  stated  percentage 
depletion  claimed  in  your  amended  return  in  the 
amount  of  $16,100.84  is  disallowed.  Cost  depletion 
sustained  is  allowed  at  the  rate  of  $0.6694  per  ton 
for  11,127.78  tons  of  ore  produced,  or  $7,448.94. 
These  adjustments  result  in  a  disallowance  of  the 
net  amount  of  $8,651.90. 

(d)  The  amount  of  capital  stock  tax  accrued 
during  the  taxable  year  is  $1,029.00,  whereas  the 
deduction  claimed  in  your  amended  return  is 
$1,000.00. 

COMPUTATION  OF  TAX 

Taxable  Year  Ended  December  31,  1936 

INCOME  TAX 

Normal  Tax 

Taxable  net  income $28,320.02 

Normal-tax  net  income  $28,320.02 

Normal  tax: 

8%  of  $  2,000.00 $     160.00 

11%  of    13,000.00 1,430.00 

13%  of    13,320.02 1,731.60 

Total  normal  tax  $  3,321.60 

[11] 
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Surtax  on  Undistributed  Profits 

Taxable  net  income  $28,320.02 

Less:    Normal  tax  3,321.60 

Adjusted  net  income  $24,998.42 

Undistributed  net  income  $24,998.42 

Surtax : 

7%  of  $5,000.00 $     350.00 

12%  of    2,499.84 299.98 

17%  of    4,999.68 849.95 

22%  of    4,999.68 1,099.93 

27%  of    7,499.22 2,024.79 

Total  surtax  $  4,624.65 

Total  normal  tax 3,321.60 

Total  income  tax  (normal  tax  and  surtax) $  7,946.25 

Income  tax  assessed  (normal  tax  and  surtax)  : 

Original,  account  No.  85069 $    None 

Amended  return,  account  No.  Feb. 

40000    (1939)    4,160.41 

Total  assessed 4,160.41 

Deficiency  of  income  tax $  3,785.84 

[12] 

ADJUSTMENTS  TO  NET  INCOME 

Taxable  Year  Ended  December  31,  1937 
Net  income  as  disclosed  by  return $         0.00 

Additional  income  and  unallowable  deductions : 

(a)  Net   income   reported   in  amended 

return  $  3,222.72 

(b)  Excessive  depreciation  claimed  in 
amended  return  10,493.67 

(c)  Overstatement  of  capital  stock  tax 
accrued  in  amended  return 750.00 

(d)  Deduction  of  penalty  in  amended 

return  disallowed  148.50       14,614.89 

Total $14,614.89 
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Additional  deduction: 

(e)  Adjustment  of  depletion  claimed  in  amended 

return    14,551.39 


Net  income  adjusted $       63.50 

Explanation  of  Adjustments 

(a)  Your  original  return  reported  net  income 
as  ''None".  The  net  income  reported  in  your 
amended  return  is  accepted  as  the  correct  net  in- 
come subject  to  adjustments  (b),  (c),  (d)  and 
(e). 

(b)  Upon  the  basis  previously  stated  excessive 
depreciation  on  machinery  and  equipment  claimed 
in  your  amended  return  is  disallowed  in  the  amount 
of  $10,493.67. 

(c)  The  amount  of  capital  stock  tax  accrued  dur- 
ing the  taxable  year  is  $250.00,  whereas  the  de- 
duction claimed  in  your  amended  return  is  $1,000.00. 

(d)  The  deduction  of  $148.50  claimed  in  your 
amended  return  for  penalty  incurred  due  to  delin- 
quency in  filing  capital  stock  tax  return  is  not  al- 
lowable: section  23(a),  Revenue  Act  of  1936.  [13] 

(e)  For  the  reason  previously  stated  percentage 
depletion  claimed  in  your  amended  return  in  the 
amount  of  $3,441.15  is  disallowed.  Cost  depletion 
sustained  is  allowed  at  the  rate  of  $0.6694  per  ton 
for  26,878.61  tons  of  ore  produced,  or  $17,992.54. 
These  adjustments  result  in  an  additional  deduc- 
tion in  the  net  amount  of  $14,551.39. 
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COMPUTATION  TAX 

Taxable  Year  Ended  December  31,  1937 

INCOME  TAX 

Normal  Tax 

Taxable  net  income  $       63.50 

Normal-tax  net  income  $        63.50 

Normal  tax: 

8%  of  $63.50 $         5.08 

Total  normal  tax  $         5.08 

Surtax  on  Undistributed  Profits 

Taxable  net  income  $       63.50 

Less:   Normal  tax  5.08 

Adjusted  net  income $        58.42 

Undistributed  net  income $       58.42 

Surtax : 

7%  of  $58.42  $         4.09 

Total  surtax  $         4.09 

Total  normal  tax  5.08 

Total  income  tax  (normal  tax  and  surtax) $         9.17 

Income  tax  assessed  (Normal  tax  and  surtax) : 

Original,  account  No.  85561 $    None 

Amended  return,  account  No.  Feb. 
40001   (1939)   499.48 

Total  assessed  -. 499.48 

Overassessment  of  income  tax $     490.31 

[14] 
ADJUSTMENTS  TO  NET  INCOME 

Taxable  Year  Ended  December  31,  1938 

Net  income  as  disclosed  by  return $32,667.29 

Unallowable  deductions : 

(a)  Excessive  depreciation  $11,623.10 

(b)  Adjustment  of  depletion  18,243.03 

(c)  Penalty    25.00       29,891.13 

Total  ..„., $62,558.42 
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Additional  deduction: 

(d)  Capital  stock  tax 250.00 

Net  income  adjusted  $62,308.42 

Explanation  of  Adjustments 

(a)  Upon  the  basis  previously  stated  excessive 
depreciation  on  machinery  and  equipment  claimed 
in  your  return  is  disallowed  in  the  amount  of  $11,- 
623.10. 

(b)  For  the  reason  previously  stated  percentage 
depletion  claimed  in  your  return  in  the  amount  of 
$32,828.43  is  disallowed.  Cost  depletion  is  allowed 
at  the  rate  of  $0.6694  per  ton  for  21,788.76  tons 
of  ore  produced,  or  $14,585.40,  These  adjustments 
result  in  a  disallowance  of  the  net  amount  of 
$18,243.03. 

(c)  The  deduction  of  $25.00  claimed  in  your  re- 
turn for  penalty  incurred  due  to  delinquency  in 
filing  capital  stock  tax  return  is  not  allowable ;  sec- 
tion 23(a),  Revenue  Act  of  1938. 

(d)  The  amount  of  capital  stock  tax  accrued  dur- 
ing the  taxable  year  is  $500.00,  whereas  the  deduc- 
tion claimed  in  your  return  is  $250.00.  [15] 

COMPUTATION  OP  TAX 

Taxable  Year  Ended  December  31,  1938 

EXCESS-PROFITS  TAX 
Taxable  net  income $62,308.42 

Less:  10%  of  $250,000.00,  value  of  capital  stock  as  de- 
clared in  your  capital  stock  tax  return  for  year 
ended  June  30,  1938 25,000.00 

Net  income  subject  to  excess-profits  tax $37,308.42 

5%  of  declared  value  of  capital  stock 12,500.00 

Balance   „... $24,808.42 
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Excess-profits  tax : 

6%  of  $12,500.00 $     750.00 

12%  of  $24,808.42 2,977.01 

Correct  excess-profits  tax  liability $  3,727.01 

Excess-profits  tax  assessed : 

Original,  account  No.  40236 460.04 

Deficiency  of  excess-profits  tax  $  3,266.97 

INCOME  TAX 

Taxable  net  income  $62,308.42 

Less:   Excess-profits  tax 3,727.01 

Adjusted  net  income  $58,581.41 

Tentative  tax  at  19%  $11,130.47 

Correct  income  tax  liability $11,130.47 

Income  tax  assessed: 

Original,  account  No.  40236 5,831.32 

Deficiency  of  income  tax $  5,299.15 

[Stamped] :  Amended    Petition.      Appeal    Filed 
7-29-41. 

[Endorsed]:     U.S.B.T.A.     Filed  Aug.  19,  1941. 

[16] 


[Title  of  Board  and  Cause.] 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  J.  P.  Wenchel,  Chief  Counsel,  Bureau  of 
Internal  Revenue,  for  answer  to  the  petition  of  the 
above-named  taxpayer,  admits  and  denies  as  fol- 
lows: 
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1  and  2.  Admits  the  allegations  contained  in 
paragraphs  1  and  2  of  the  petition. 

3.  Admits  that  the  taxes  in  controversy  are  in- 
come and  excess-profits  taxes  for  the  calendar  years 
1936,  1937,  and  1938;  denies  the  remainder  of  the 
allegations  contained  in  paragraph  3  of  the  petition. 

4.  Denies  the  allegations  of  error  contained  in 
paragraph  4  of  the  petition. 

5.  A.  Admits  that  the  Commissioner  allowed  as 
the  total  cost  of  mining  property  and  development, 
for  the  purpose  of  determining  a  depletion  rate,  an 
amount  of  $100,404.52  consisting  [17]  of  an  amount 
allowed  as  cost  of  the  property  in  the  amount  of 
$17,690.00,  plus  the  amount  expended  as  capitalized 
cost  of  development  to  June  27,  1936,  in  the  amount 
of  $82,714.52.  Admits  that  the  Commissioner  deter- 
mined that  the  taxpayer  may  deduct  depletion  on 
the  basis  of  $.6694  per  ton.  Denies  the  remainder 
of  the  allegations  contained  in  subparagraph  A  of 
paragraph  5  of  the  petition. 

B  to  K,  inclusive.  Denies  the  allegations  con- 
tained in  subparagraphs  B  to  K,  inclusive,  of  para- 
graph 5  of  the  petition. 

6.  Denies  each  and  every  allegation  contained  in 
the  petition  not  hereinbefore  specifically  admitted 
or  denied. 
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Wherefore,  it  is  prayed  that  the  determination 
of  the  Commissioner  be  approved. 
(Signed)     J.  P.  WENCHEL, 
FTH 

Chief  Counsel,  Bureau  of  In- 
ternal Revenue. 
Of  Counsel : 

Alva  C.  Baird, 
Division  Counsel. 
Frank  T.  Homer, 
E.  A.  Tonjes, 
Special  Attorneys, 

Bureau  of  Internal  Revenue. 
FAT/mm  9/18/41 

[Endorsed] :     U.S.B.T.A.     Filed  Sept.  25,  1941. 

[18] 


The  Tax  Court  of  the  United  States 

[Title  of  Cause.] 

Docket  No.  108263 

Depreciation  of  mining  and  milling  machinery 
and  equipment  determined. 

N.  J.  Sandrich,  C.P.A., 
for  the  petitioner. 

E.  A.  Tonjes,  Esq., 

for  the  respondent. 

MEMORANDUM  OPINION 

Arundell,  Judge :  Deficiencies  in  income  taxes  have 
been  determined  for  the  years  1936  and  1938  in  the 
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respective  amounts  of  $3,785.84.  $5,299.15  and  for 
the  year  1938  there  was  also  determined  a  deficiency 
in  excess  profits  taxes  in  the  sum  of  $3,266.97.  Two 
issues  are  raised  by  [19]  the  pleadings:  (1)  the 
proper  allowance  for  depletion  and  (2)  the  allow- 
able depreciation.  No  evidence  was  offered  on  the 
first  issue  and  respondent's  determination  on  this 
point  is  consequently  approved. 

The  parties  have  agreed  on  the  cost  of  the  depre- 
ciable machinery  and  equipment  here  in  dispute, 
leaving  only  the  useful  life  of  that  property  for  de- 
termination. The  respondent  based  his  determina- 
tion on  a  finding  that  the  property  had  a  10-year 
life,  while  petitioner  claims  that  the  useful  life  was 
not  more  than  five  years. 

Petitioner  was  organized  under  the  laws  of  Ne- 
vada with  its  principal  office  at  Goodsprings,  Ne- 
vada and  its  returns  for  the  taxable  years  were  filed 
with  the  Collector  for  the  State  of  Nevada. 

It  commenced  the  operation  of  its  plant  on  a  reve- 
nue producing  basis  in  August  1936.  Operations 
were  continued  until  July  1941,  at  which  time  all 
operations  ceased  because  of  the  disappearance  of 
commercial  ore  that  it  would  pay  to  mine  and  mill. 
The  cost  of  mining  and  milling  machinery  up  to  the 
time  when  petitioner  commenced  operations  in  1936 
was  $101,703.30;  additions  in  1937  cost  $15,849.61; 
additions  in  1938  cost  $6,424.06 ;  and  in  1939  there 
was  expended  in  additions  $5,910.51,  making  a  total 
cost  of  $129,887.48.  These  amounts  were  agreed  to 
by  the  parties. 
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A  large  part  of  the  equipment  here  involved  was 
bought  as,  a  unit  from  an  old  mining  cam])  near 
Tonopah,  Nevada.     The  plant  so  purchased  was  dis- 
mantled and  moved  to  its  present  location,  where 
after  being  overhauled  and  new  parts  used  to  re- 
place old  parts,  where  necessary,  it  was  finally  in- 
stalled.    The  old  mill  had  been  set  up  and  torn 
down  many  times  before  it  was  acquired  by  peti- 
tioner.    It  was  x)etitioner's  purpose  to  use  the  [20] 
mill  so  constructed  as  a  test  mill  to  determine  the 
best  method  of  treating  the  ore  and  it  was  not  con- 
templated at  the  time  of  its  erection  that  it  could 
be  used  many  years.     The  reason  for  this  fact  was 
that  the  ores  initially  being  treated  were  an  oxide 
and  after  their  exhaustion  the  ores  expected  to  be 
encountered  were  a  sulphide,  which  ores  required 
an  entirely  different  process  and  mill  for  their  treat- 
ment.    None  of  the  large  or  important  items  con- 
stituting the  plant  was  new  and  the  life  of  this 
machinery  and  equipment  was  not  more  than  one- 
half  that  of  new  machinery  and  equipment.     The 
cost  of  moving  the  old  plant  to  its  present  location 
and  reconditioning  it  was  high  and  it  turned  out 
that  it  would  have  been  more  economical  to  have 
purchased  much  of  the  machinery  new. 

When  the  mine  closed  the  general  condition  of  the 
equipment  was  very  poor,  and  one  of  the  two  ball 
mills  had  already  been  completely  abandoned.  The 
capacity  of  the  mill  was  more  than  cut  in  two  at  this 
time  and  it  would  have  cost  from  $20,000  to  $25,000 
to  put  it  in  operating  condition,  and  even  after  this 
expenditure  it  would  have  been  only  about  seventy 
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per  cent  efificient.  When  the  mine  closed  there  was 
no  further  use  for  the  machinery  and  equipment 
and  the  salvage  value  of  the  plant  at  that  time  was 
approximately  $13,000,  The  milling  and  mining 
machinery  was  not  of  a  type,  nor  of  a  capacity,  that 
would  be  suitable  for  the  mining  and  milling  of  the 
sulphide  ore,  which  had  then  been  encountered  in 
its  operations. 

Considering  the  entire  evidence,  we  are  of  the 
opinion  that  depreciation  on  the  property  involved 
should  be  allowed  on  the  basis  of  a  five-year  life. 

Decision  will  be  entered  under  Rule  50. 
Enter : 

Entered  Jan.  5,  1943.  [21] 


The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  108263 

CHIQUITA  MINING  COMPANY,  LTD., 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
DECISION 

Pursuant  to  the  memorandum  opinion  of  the 
Court  entered  herein  on  January  5,  1943,  the  re- 
spondent herein,  on  March  3,  1943,  filed  a  recompu- 
tation  for  entry  of  decision  under  Rule  50.     Hear- 
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ing  was  had  thereon  on  April  7,  1943,  at  which  time 
the  recomputation  filed  by  the  respondent  was  not 
contested  by  the  petitioner.     Wherefore,  it  is 

Ordered  and  Decided:  That  there  are  deficien- 
cies in  income  tax  for  the  years  1936  and  1938  in  the 
respective  amounts  of  $2,131.29  and  $3,279.96  and 
that  there  is  a  deficiency  in  excess  profits  tax  for 
the  year  1938  in  the  amount  of  $1,817.79. 

Enter : 

Entered  April  8,  1943. 

(Signed)  C.  R.  ARUNDELL, 
Judge.  [22] 


[Title  of  Tax  Court  and  Cause.] 

MOTION  TO  RE-OPEN  CAUSE 

Chiquita  Mining  Company,  Ltd.,  a  Nevada  corpo- 
ration, petitioner  herein,  moves  this  Honorable 
Court  to  reopen  the  cause  heretofore  tried  on  the 
14th  and  15th  days  of  October,  1942  for  the  presen- 
tation of  further  evidence  upon  the  issue  of  the  al- 
lowance of  a  proper  rate  for  depletion  of  the  ores 
in  the  properties  owned  by  petitioner; 

Said  motion  is  made  in  the  interest  of  justice  and 
will  be  made  upon  the  ground  that  by  reason  of  sur- 
prise, misfortune,  and  excusable  neglect  petitioner 
was  prevented  from  being  heard  upon  the  issue 
above  mentioned; 

Said  motion  is  based  upon  all  the  records  and 
files  herein,  upon  the  transcript  of  proceedings  be- 
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fore  this  Honorable  Court  and  upon  the  affidavits  of 
A.P.a.  Steffes,  Mark  J.  Sandrich  and  Benton  N. 
Colver,  served  and  filed  herewith. 

MARK  J.  SANDRICH,  C.P.A. 
Counsel  for  Petitioner, 
257  S.  Spring  St., 
Los  Angeles,  California. 

KENNETH  W.  KEARNEY, 

215  VV.  Seventh  St., 
Los  Angeles,  Calif. 
Of  Counsel.  [23] 

AFFIDAVIT 

State  of  California 
County  of  Los  Angeles — ss. 

A.  P.  G.  Steffes,  being  first  duly  sworn,  deposes 
and  says : 

That  on  the  14th  day  of  October,  1942,  by  permis- 
sion therefor  duly  given,  affiant  appeared  as  coun- 
sel for  Chiquita  Mining  Company,  Ltd.,  before  the 
Board  of  Tax  Appeals,  and  likewise  appeared  in 
the  same  matter  on  the  15th  day  of  October,  1942, 
as  is  more  particularly  shown  by  the  records  of  said 
hearing. 

That  immediately  prior  to  and  at  the  time  of  said 
hearing,  affiant  was  ill  as  the  result  of  overwork; 
that  immediately  after  the  conclusion  of  said  hear- 
ing, affiant  went  to  his  home  and  suffered  a  physical 
and  nervous  collapse. 

That  the  following  Monday  morning  affiant  at- 
tempted to  carry  on  certain  court  work,  but  after 
doing  so,  suffered  another  collapse. 
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That  affiant  suffered  a  third  collapse  on  Monday, 
October  26,  1942,  and  was  confined  to  his  bed  during 
that  entire  week  and  until  his  removal  to  the  United 
States  Veteran's  Hospital  at  Sawtelle,  California, 
on  Saturday,  October  31,  1942. 

That  affiant  remained  in  said  hospital  for  a  period 
of  two  weeks,  leaving  said  hospital  on  Saturday, 
November  14,  1942. 

That  for  some  time  thereafter  affiant  was  unable 
to  carry  on  any  work  as  an  attorney  at  law,  or 
otherwise. 

That  affiant  verily  believes  that  because  of  his 
physical,  mental  and  nervous  condition  immediately 
prior  to  and  at  the  time  [24]  of  the  said  hearing 
he  was  unable  to  properly  prepare  and  present  said 
matter  in  the  manner  in  which  he  would  have  pre- 
sented the  same  had  he  not  been  ill. 

A.  P.  G.  STEFFES. 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  February,  1943. 

[Seal]  OLGA  L.  RUPP, 

Notary  Public,  Los  Angeles  County,  State  of  Cali- 
fornia. [25] 

State  of  California, 
County  of  Los  Angeles — ss. 

Benton  N.  Colver,  being  duly  sworn  deposes  and 
says  that  he  is  a  physician  and  surgeon,  duly 
licensed  to  practise  as  such  in  the  State  of  Cali- 
fornia; that  he  has  known  Mr.  A.  P.  G.  Steffes  for 
seven  years;  that  on  October  16,  1942,  Mr.  Steffes 
called  upon  affiant  for  treatment;  that  Mr.  Steffes 
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was  then  suffering  from  acute  exacerbation  of 
chronic  nasal  infection  and  resulting  nervous  de- 
pletion, and  was  not  in  affiant's  opinion  able  to 
transact  any  business  nor  handle  the  trial  of  a  case 
in  court ;  that  it  appeared  to  affiant  that  Mr.  Steffes 
has  been  seriously  ill  for  a  considerable  length  of 
time;  that  affiant  recommended  the  following  treat- 
ment for  Mr.  Steffes:  nasal  treatments,  photo- 
therapy, controlled  dietetic  regime,  and  complete 
rest;  that  Mr.  Steffes  was  under  the  treatment  of 
affiant  and  other  physicians  for  several  weeks,  a 
large  part  of  the  time  being  confined  to  a  hospital, 
and  has  now,  affiant  is  informed  and  believes,  re- 
covered sufficiently  to  return  to  business. 
BENTON  N.  COLVER. 

Subscribed  and  sworn  to  before  me  this  1st  day  of 
Feb.,  1943. 

MARY  PATCH, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California.  [26] 

AFFIDAVIT 

State  of  California 
County  of  Los  Angeles — ss. 

Mark  J.  Sandrich,  being  first  duly  sworn,  deposes 
and  says :  That  he  is  a  certified  public  accountant ; 
that,  as  counsel  for  Chiquita  Mining  Company,  Ltd., 
a  Nevada  corporation,  he  instituted  in  its  behalf  a 
petition  before  the  United  States  Board  of  Tax 
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Appeals  for  redetermination  of  income  tax  liability, 
which  petition  was  assigned  Docket  number  108263, 
and  which  came  on  for  hearing  in  Los  Angeles, 
California,  on  the  14th  and  15th  days  of  October, 
1942,  before  the  Honorable  C.  R.  Arundell ; 

That  affiant  had  arranged  with  one  A.  P.  G.  Stef- 
fes,  who  is  general  counsel  for  petitioner,  a  member 
of  the  bars  of  the  States  of  California  and  Nevada, 
to  associate  himself  as  co-counsel  in  the  matter,  and 
to   procure   and   produce,   at   the   hearing,   certain 
documentary  evidence  necessary  to  the  successful 
presentation  of  the  case ;  That  said  A.  P.  G.  Steffes 
assured  affiant  that  he  was  familiar  with  the  trans- 
actions involved  and  that  at  the  time  for  trial,  he, 
the  said  A.  P.  G.  Steffes,  would  appear,  and  would 
produce  said  documentary  evidence;  That  the  day 
before  the  trial,  affiant  spoke  to  the  said  A.  P.  G. 
Steffes   and   was   under   the   impression    that   Mr. 
Steffes  was  ready  to  produce  said  documentary  evi- 
dence ; 

That  upon  the  opening  of  trial,  it  became  evi- 
dent to  affiant  that  the  said  A.  P.  G.  Steffes  had 
not  produced  said  documentary  evidence,  and,  from 
affiants'  conversation  with  Mr.  [27]  Steffes  at  that 
time,  it  became  apparent  that  Mr.  Steffes  was  un- 
able, at  that  time,  to  so  produce  said  documentary 
evidence ;  That  said  documentary  evidence  consisted 
of  contracts  and  agreements,  together  with  escrow 
papers  and  other  instruments  evidencing  the  acqui- 
sition, and  manner  thereof,  of  the  mining  claims 
acquired  by  petitioner,  such  acquisition,  and  man- 
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ner  thereof,  constituting  the  main  point  in  the  de- 
termination of  whether  or  not  the  original  owners 
of  said  mining  claims  were  in  control  of  the  corpo- 
ration immediately  after  such  transfer  of  said  min- 
ing claims  to  the  Petitioner ; 

That  affiant  is  advised,  and  believes,  that  peti- 
tioner herein  has  a  valid  and  meritorious  case  upon 
the  merits,  with  regard  to  the  question  of  the  al- 
lowance of  a  proper  deduction  for  depletion  of  the 
ore  in  the  Chiquita  Mine; 

That  affiant  relied  upon  A.  P.  G.  Steffes  to  pre- 
sent evidence  upon  that  issue  before  the  Honorable 
Court  and  affiant  did  not  know  at  the  time  of  trial 
of  this  cause  that  Mr.  Steffes  was  too  ill  to  assist 
in  the  trial,  or  to  transact  any  business. 

That  affiant  believes  that  in  the  interests  of  jus- 
tice this  cause  should  be  reopened  in  order  that 
petitioner  may  have  its  day  in  court  with  regard 
to  the  issue  involved  and  that  if  such  rehearing  is 
granted  the  evidence  [28]  will  show  that  petitioner 
is  entitled  to  a  redetermination  of  the  rate  allowed 
it  for  depletion  of  the  ore  in  the  properties  owned 
by  petitioner. 

MARK  J.  SANDRICH. 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  February,  1943. 

MARY  PATCH, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

[Stamped] :  The  Tax  Court  of  the  U.  S.  Denied 
Feb.  6,  1943.     (Signed)  C.  R.  Anmdell,  Judge. 

[Endorsed]:     T.C.U.S.     Filed  Feb.  4,  1943.  [29] 
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[Title  of  Tax  Court  and  Cause.] 

PETITION  FOR  REVIEW  BY  THE  UNITED 
STATES  CIRCUIT  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 

To  the  Honorable,  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit : 

I. 

JURISDICTION 

Chiquita  Mining  Company,  Ltd.,  your  petitioner, 
respectfully  petitions  this  Honorable  Court  to  re- 
view the  decision  of  the  Tax  Court  of  the  United 
States,  entered  on  April  8,  1943,  and  finding  a  de- 
ficiency in  income  tax  due  from  your  petitioner,  for 
the  years  1936  and  1938  in  the  respective  amounts 
of  $2,131.29  and  $3,279.96;  and  finding  a  deficiency 
in  excess  profits  tax  du^e  from  your  petitioner  for 
the  year  1938,  in  the  amount  of  $1,817.79. 

Your  petitioner  is  a  corporation  organized  under 
the  laws  of  the  State  of  Nevada,  having  its  princi- 
pal office  and  place  of  business  at  Goodsprings, 
Nevada.  [30] 

The  income  tax  and  excess  profits  tax  returns  in 
respect  of  which  the  aforementioned  tax  liabilities 
arose  were  filed  by  your  petitioner  with  the  Collec- 
tor of  Internal  Revenue  for  the  District  of  Nevada, 
located  in  the  City  of  Reno,  State  of  Nevada,  which 
is  located  within  the  jurisdiction  of  the  Circuit 
Court  of  Ai)peals  for  the  Ninth  Judicial  Circuit. 

Jurisdiction  in  this  court  to  review  the  decision 
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of  the  Tax  Court  of  the  United  States  aforesaid  is 
founded  on  Sections  1001-3  of  the  Revenue  Act  of 
1926,  as  amended  by  Section  603  of  the  Revenue 
Act  of  1928,  1101  of  the  Revenue  Act  of  1932,  and 
519  of  the  Revenue  Act  of  1934.  (Sec.  1141-1142 
I.R.C.) 

II. 

NATURE  OF  CONTROVERSY 

Your  petitioner  was  incorporated  in  1932,  and 
during  the  year  for  which  the  tax  deficiencies  were 
assessed,  was  engaged  in  the  mining  and  production 
of  gold  in  the  Yellow  Pine  Mining  District  near 
Goodsprings,  Nevada.  Petitioner  had  an  author- 
ized capital  stock  of  one  million  (1,000,000)  shares, 
and  having  a  par  value  of  $1.00. 

In  1932,  Petitioner  acquired  from  Jack  H.  Smith 
and  Otto  F.  Schwarz  twelve  (12)  unpatented  min- 
ing claims  and  a  lease  with  option  to  purchase  two 
(2)  other  mining  claims.  In  consideration  thereof 
petitioner  issued  250,000  shares  of  its  authorized 
capital  stock  to  Jack  H.  Smith  and  Otto  F.  [31] 
Schwarz  and  250,000  shares  to  Chiquita  Mine  Syn- 
dicate totaling  500,000  shares.  The  250,000  shares 
issued  to  Chiquita  Mine  Syndicate  were  to 
be  placed  in  escrow  and  released  to  Chiquita  Mine 
Syndicate  if,  as  and  when  there  was  purchased 
from  the  treasury  of  the  corporation  any  or  all  of 
the  remaining  500,000  shares.  One  (1)  share  of 
stock  was  to  be  released  from  escrow  for  each 
two  (2)  shares  thus  purchased  from  the  treasury 
of  the  corporation. 
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None  of  the  shares  contained  in  the  block  of 
250,000  shares  issued  to  Chiquita  Mine  Syndicate, 
nor  any  shares  contained  in  the  block  of  500,000 
shares  of  treasury  stock,  were  acquired  by  Jack 
H.  Smith  or  Otto  F.  Schwarz,  or  either  of  them. 
Furthermore,  Jack  H.  Smith  and  Otto  F.  Schwarz 
agreed  to  sell  the  250,000  shares  issued  to  them  to 
Chiquita  Mine  Syndicate  for  the  total  price  of 
$87,500.00.  This  block  of  250,000  shares  originally 
issued  to  Jack  H.  Smith  and  Otto  F.  Schwarz  was, 
over  a  period  of  time,  actually  purchased  by  Chi- 
quita Mine  Syndicate  for  the  total  consideration 
of  $87,500.00. 

Consequently,  at  no  time  after  the  acquisition 
by  petitioner  of  the  mining  claims  mentioned  above, 
were  the  vendors  thereof,  said  Jack  H.  Smith  and 
Otto  F.  Schwarz,  as  much  in  control  of  petitioners 
affairs  as  they  had  been  in  control  of  the  claims 
prior  to  said  acquisition. 

In  1936,  petitioner  produced  11,127.78  tons  of 
ore,  [32]  and  in  1938,  21,788.76  tons. 

The  Commissioner  allowed  as  the  total  cost  of 
mining  property  and  development,  for  the  purpose 
of  establishing  a  cost  depletion  rate,  the  total  sum 
of  $100,404.52,  consisting  of  an  amount  of  $17,- 
690.00  allowed  as  cost  of  property,  plus  $82,714..52 
allowed  as  the  amount  expended  as  capitalized  cost 
of  development  expense  to  July  27,  1936,  which 
would  produce,  upon  the  estimated  total  developed 
and  probable  ore  in  the  property  as  at  July  27, 
1936,  amounting  to  150,000  tons,  a  cost  per  ton  of 
66.94  cents  ($.6694)  per  ton,  which  alleged  cost  per 
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ton,  the  Commissioner  used  as  a  cost  depletion  rate 
per  ton. 

The  Commissioner  disallowed  as  part  of  the 
cost  of  the  minmg-  property,  the  sum  of  $500,000, 
said  sum  being  the  total  par  value,  at  $1.00  per 
share,  of  500,000  shares  of  petitioner's  capital 
stock  issued  in  payment  for  part  of  said  property. 
Said  disallowance  was  made  under  the  Commis- 
sioners erroneous  assumption  that  all  of  said  stock 
was  issued  to  the  vendors  of  said  property,  namely, 
Jack  H.  Smith  and  Otto  F.  Schwarz,  and  there- 
fore, that  immediately  after  the  issuance  of  said 
stock  and  by  reason  thereof,  the  said  vendors  were 
just  as  much  in  control  of  petitioner's  affairs  and 
said  mining  property,  as  they  had  been  prior  to 
the  acquisition  of  said  property  by  petitioner. 

Petitioner  maintained  that  since  at  no  time  did 
Jack  H.  Smith  and  Otto  F.  Schwarz  own  more 
than  one-half  of  the  out-  [33]  standing  shares  of 
stock  of  petitioner,  therefore,  at  no  time  were  said 
vendors  of  said  mining  property  in  as  much  control 
of  petitioner's  affairs  and  said  mining  property  as 
they  had  been  in  control  of  the  mining  property 
prior  to  its  acquisition  by  petitioner. 

Petitioner  further  contended  that  the  cost  to 
petitioner  was  and  is  not  necessarily  the  same  as 
the  cost  in  the  hands  of  said  vendors,  but  that  the 
cost  to  petitioner  of  said  property  amounted  to  not 
less  than  $100,000.00. 

Based  upon  the  foregoing,  petitioner  contended 
that  the  basis  upon  which  the  per  ton  rate  of  allow- 
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ance  for  cost  depletion  should  be  computed,  is  the 
sum  of  $500,000.00  or  in  any  event,  $100,000.00, 
plus  the  cost  to  petitioner  of  development  expense 
amounting  to  $82,714.52,  totaling  the  sum  of  $182,- 
714.52.  Reasoning  further,  petitioner  contended 
that  the  proper  per  ton  rate  of  depletion  allowance 
should  equal  the  result  of  dividing  the  said  sum  of 
$182,714.52  by  150,000  (the  number  of  tons  of  esti- 
mated total  developed  and  probable  ore  in  the  prop- 
erty as  at  July  27,  1936)  or  the  resulting  amount 
of  $1.2181  per  ton. 

Had  the  hitter  rate  per  ton  of  cost  depletion  been 
allowed,  the  following  changes  in  assessments  would 
have  resulted:  [34] 

Assessed  by  Proper 

Commissioner  Assessment 

1936  Income  Tax  $2,131.29  $    142.39 

1938  Income  Tax  3,279.96  1,281.02 

1938  Excess  Profits  Tax         1,817.79  383.14 


Total  $7,229.04  $1,806.55 

In  the  proceedings  before  The  Tax  Court  of  the 
United  States,  two  issues  were  raised  by  the 
pleadings:  (1)  the  proper  allowance  for  depletion 
and  (2)  the  allowable  depreciation. 

The  Tax  Court  of  the  United  States  held:  (1) 
That  no  evidence  was  offered  on  the  first  issue  and 
the  Commissioner's  determination  on  this  point 
was  approved. 

(2)  That,  as  contended  by  petitioner,  deprecia- 
tion on  the  personal  property  involved  should  be 
allowed  on  the  basis  of  a  five-year  life  as  claimed 
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by  petitioner,  instead  of  a  ten-year  life  as  deter- 
mined bv  the  Commissioner, 


Since  the  decision  of  the  Tax  Court  of  the  United 
States  on  the  depreciation  issiie  was  not  adverse 
to  the  contention  of  petitioner,  this  Petition  for 
Review  is  not  directed  to  the  decision  on  that 
issue.  For  the  same  reason,  no  facts  are  recited 
herein,  bearing  upon  that  issue. 

As  is  more  particularly  set  forth  hereinafter, 
under  ''Assignments  of  Error",  the  Tax  Court  of 
the  United  States  denied  petitioner  application  for 
a  continuance,  made  certain  rulings  with  regard  to 
the  introduction  of  evidence,  and  denied  peti- 
tioner's motion  to  re-open  the  cause,  for  the  presen- 
tation [35]  of  further  evidence  upon  the  depletion 

issue. 
******** 

III. 

ASSIGNMENT  OF  EERORS 

In  making  its  decision  as  aforesaid.  The  Tax 
Court  of  the  United  States  committed  the  follow- 
ing errors  upon  which  your  petitioner  relies  as  the 
basis  of  this  proceeding: 

(1)  The  Court  erred  in  denying  petitioner's 
motion  for  a  continuance  when  the  cause  was  first 
called  on  the  calendar  on  October  12,  1942. 

(2)  The  Court  erred  in  holding  that  evidence  was 
immaterial,  to  the  effect  that  on  two  prior  occasions 
the  Internal  Revenue  Department  had  held  that  the 
cost  to  petitioner  of  the  mining  property  in  ques- 


Commissioner  of  Internal  Revenue  39 

tion  was  $500,000.00,  and  that  upon  each  of  said 
occasions,  petitioner  paid  an  additional  tax  based 
on  such  determination. 

(3)  The  Court  erred  in  denying-  petitioner's  mo- 
tion for  a  continuance  after  the  refusal  of  James 
Maxfield  and  Hugh  Wilton  to  testify  (Mr.  Max- 
field  being  the  Chiquita  Mine  Syndicate). 

(4)  Counsel  for  the  Commissioner  having  agreed 
to  the  introduction  of  secondary  evidence  in  lieu  of 
certain  written  documents,  the  Court  erred: 

(a)  In  restricting  the  proof  to  such  written 
documents ; 

(b)  In  rejecting  the  secondary  evidence  of  the 
attorney  for  petitioner,  concerning  the  considera- 
tion for  said  mining  [36]  property  paid,  by  peti- 
tioner, and  that  portion  of  said  consideration  which 

was  received  by  the  vendors.  Jack  H.  Smith  and 
Otto  F.  Schwarz,  upon  the  question  as  to  whether 
said  vendors  were  at  any  time  as  much  in  control  of 
petitioner's  affairs  as  they  had  been  prior  to  the 
acquisition  of  said  property  by  petitioner. 

(c)  In  rejecting  the  secondary  evidence  of  Mark 
J.  Sandrich,  C.P.A.  on  the  same  subject. 

(d)  In  rejecting  the  books  and  records  of  [)eti- 
tioner  in  the  possession  of  said  Mark  J.  Sandrich, 
C.P.A.  on  the  same  subject. 

(5)  The  Court  erred  in  rejecting  evidence  on 
the  question  as  to  whether  the  Commissioner  was 
estopped  to  deny  the  cost  to  petitioner  of  said  min- 
ing claims  to  be  $500,000  by  reason  of  two  ])i'evious 
determinations  to  that  effect  by  the  Internal  Reve- 
nue Department. 
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(6)  The  Court  erred  in  denying  petitioner's  mo- 
tion to  reopen  this  cause  for  the  presentation  of 
further  evidence  upon  the  issue  of  the  allowance 
of  a  proper  rate  for  depletion  of  the  ores  in  the 
properties  owned  by  the  petitioner. 

(The  evidence  referred  to  in  Assignments  4a-b-c-d 
and  5,  supra,  is  too  voluminous  to  quote  in  full  as 
part  of  said  Assignments  of  Error,  but  will  appear 
in  full  in  the  statement  of  evidence  to  be  filed 
herein.) 

Wherefore,  your  petitioner  prays  that  this  Hon- 
orable [37]  Court  may  review  the  decision  and 
order  of  The  Tax  Court  of  the  United  States  with 
reference  to  the  proper  allowance  for  depletion,  and 
reverse  and  set  aside  the  same,  and  dirct  The  Tax 
Court  of  the  United  States  to  cause  a  rehearing  and 
further  hearing  to  be  had  on  said  question  relating 
to  the  proper  allowance  for  depletion;  and  for  the 
entry  of  such  further  orders  and  directions  as 
shall  by  this  Court  be  deemed  meet  and  proper,  in 
accordance  with  law. 

MARK  J.  SANDRICH,  C.P.A. 

Counsel  for  the  Petitioner 
A.  P.  G.  STEFFES 

Attorneys  for  Petitioner 
257  So.  Spring  Street 
Los  Angeles,  California. 

State  of  California 

County  of  Los  Angeles — ss. 

A.  P.  G.  Steffes,  being  duly  sworn,  says: 

I  am  one  of  the  attorneys  for  the  petitioner  in  this 
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proceeding-;  I  prepared  the  foregoing  petition  and 
am  familiar  with  the  contents  thereof.  The  allega- 
tions of  fact  contained  therein  are  true  to  the  best 
of  my  knowledge,  information,  and  belief.  The  peti- 
tion is  not  filed  for  the  purpose  of  delay,  and  I  be- 
lieve the  petitioner  is  justly  entitled  to  the  relief 
sought. 

A.  P.  G.  STEFFES 

Subscribed  and  sworn  to  before  me  this  2nd  day 
of  July,  1943. 

HENRY  W.  SHAW 

Notaiy  Public  in  and  for  said 
County  and  State. 

[Endorsed] :     T.C.U.S.    Filed  July  6,  1943.  [38] 

[Title  of  Tax  Court  and  Cause.] 

NOTICE  OF  FILING  PETITION  FOR 
REVIEW 

To:  Commissioner  of  Internal  Revenue, 
Internal  Revenue  Building, 
Washington,  D.  C. 

J.  P.  Wenchel,  Attorney  for  Respondent, 
Chief  Counsel, 
Internal  Revenue  Building, 
Washington,  D.  C. 

You  Are  Hereby  Notified  that  on  the  6th  day  of 
July,  1943,  a  petition  for  review  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
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cuit  of  the  decision  of  The  Tax  Court  of  The  United 
States  heretofore  rendered  in  the  above  entitled 
cause,  was  filed  with  the  Clerk  of  said  Court. 

A  copy  of  the  petition  as  filed  is  attached  hereto 
and  served  upon  you. 

Dated:     July  20,  1943. 

MARK  J.  SANDRICH,  CPA 
Counsel  for  Petitioner 

A.  P.  G.  STEFFES 

Attorney  for  Petitioner 
257  South  Spring  Street, 
Los  Angeles,  California. 

Service  of  the  foregoing  notice  of  filing  and  of 
a  copy  of  the  petition  for  review  is  hereby  acknowl- 
edged this  26th  day  of  July,  1943. 

J.  P.  WENCHEL        SLY. 
Chief  Counsel 

Bureau  of  Internal  Revenue 
Attorney  for  Respondent. 

[Endorsed]:     T.C.U.S.  Filed  July  27,  1943.  [39] 


[Title  of  Tax  Court  and  Cause.] 

STATEMENT  OF  EVIDENCE 

The  above-entitled  proceeding  came  on  for  hearing 
on  the  12th  day  of  October,  1942,  before  the  Honor- 
able C.  E.  Arundell,  Judge  of  The  Tax  Court  of  the 
United  States,  at  Los  Angeles,  California,  pursuant 
to  notice  of  hearing  theretofore  given. 
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Mark  J.  Sandrich,  Esq.,  appeared  on  behalf  of 
Petitioner;  and  E.  A.  Tonjes,  Esq.,  for  the  Honor- 
able J.  P.  Wenchel,  Chief  Counsel,  Bureau  of  In- 
ternal Revenue,  appeared  on  behalf  of  the  Commis- 
sioner of  Internal  Revenue,  Respondent. 

Thereupon  the  following  proceedings  were  had, 
and  testimony  heard,  to  wit :  [40] 

PROCEEDINGS 

The  Clerk:  108263,  Chiquita  Mining  Company, 
Ltd. 

Mr.  Sandrich:  Mark  J.  Sandrich  for  the  peti- 
tioner. 

There  are  some  complications  that  have  arisen 
here,  in  that  my  first  witness,  my  most  important 
witness,  who  is  the  majority  stockholder  and  whose 
affairs  are  under  bankruptcy  in  77(b),  and  he  is 
so  involved  in  some  other  proceeding  directly  con- 
nected with  ownership  of  the  mine  that  he  has  been 
advised  by  his  attorney  that  he  cannot  testify  in 
this  case,  or,  rather,  that  he  should  not,  for  his  own 
reasons. 

The  trustee  in  bankruptcy,  who  has  control  of  this 
stock  is,  of  course,  under  direction  of  Judge  Brink, 
and  Judge  Brink  is  not  in  town.  Therefore,  the  trus- 
tee is  not  able  to  get  any  instructions.  There  are 
also  some  other  matters  pending  there  regarding  the 
ending  of  the  bankruptcy  proceeding,  and  the  whole 
aft'air  seems  to  be  up  in  the  air  at  this  time. 

This  witness'  testimony  will  be  of  great  import- 
ance. 
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Mr.  William  Eains:  My  name  is  William  Rains, 
if  the  Court  please,  and  I  represent  the  trustee.  I 
heard  nothing  of  this  matter  until  late  last  Friday 
night.  I  talked  to  the  trustee,  and  he  doesn't  know 
whether  as  trustee  under  the  bankruptcy  proceed- 
ings— and,  incidentally  he  now  holds  51  per  cent  of 
the  issued  and  outstanding  stock  of  the  petitioning 
corporation;  and,  incidentally,  there  was  a  Chapter 
11  proceeding  preceding  the  bankruptcy,  in  which 
he  held  title  to  the  same  amount  of  stock — he  doesn't 
know  whether  or  not  in  the  year  and  a  half,  more  or 
less,  through  either  of  those  proceedings,  either  the 
bankruptcy,  and  I  should  have  said  Chapter  10  in- 
stead of  Chapter  11,  he  may  have  incurred  a  tax  lia- 
bility or  may  not  have.  I  doubt  that  he  has,  but 
there  is  a  [41]  possibility.  I  don't  know  what  his 
position  should  be  here,  and  as  Mr.  Sandrich  has 
stated,  the  situation  is  confusing  to  the  trustee  and 
his  counsel. 

We  have  effected  virtually  a  compromise  of  the 
entire  composition  of  the  bankruptcy  proceedings, 
and  it  is  a  matter  of  days,  not  more  than  a  very  few 
weeks,  before  all  of  this  stock  will  be  turned  back 
to  the  individuals  and  to  the  debtor  corporation, 
there  being  sufficient  cash  to  satisfy  the  Referee  in 
Bankruptcy  for  creditors,  and  we  have  devised  a 
mechanism,  we  hope,  for  the  pajTnent  of  counsel 
fees  and  administration  expenses  over  and  above 
this  particular  stock,  which  will  not  be  invaded  at 
all. 

We  would  like  very  much,  from  the  trustee's 
standpoint — we  have  no  interest  whatsoever  other- 
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wise — to  let  the  matter  go  back  to  the  individuals 
and  to  the  debtor  corporation  before  the  trustee  is 
called  upon  to  do  anything  in  connection  with  this 
matter. 

The  Judge:  Whose  proceedings  are  in  bank- 
ruptcy,— this  company 's  ? 

Mr.  Rains:  This  company's.  51  per  cent  of  the 
stock  of  this  company  is  owned  by  the  trustee  in 
bankruptcy,  but  all  of  that  stock  will  be  turned  back 
to  the  individuals,  who  are  bankrupt. 

Mr.  Tonjes:    To  the  bankrupt  corporation? 

Mr.  Rains:    To  the  bankrupt  corporation. 

The  Judge :  Is  this  corporation  I  have  before  me 
in  those  proceedings  ? 

Mr.  Rains:  It  is  not  in  the  proceedings,  not 
the  corporation  as  such,  no,  your  Honor. 

Mr.  A.  P.  G.  Steffes:  May  I  be  heard  as  a  wit- 
ness? My  name  is  A.  P.  G.  Steffes,  and  I  was  re- 
quested to  come  here  from  Las  Vegas,  Nevada,  [42] 
because  I  first  represented  the  company  back  in  1933 
when  a  certain  decision  was  made  by  the  Internal 
Revenue  Department,  and  when  the  investigation 
was  made  by  Mr.  Hanson,  the  engineer,  and  by  Mr. 
Evans,  a  special  agent,  and  I  don't  recall  the  name 
of  the  auditor,  Wetsel,  or  something  of  that  kind. 
Those  three  gentlemen  and  the  president  of  the  com- 
pany came  into  my  office  in  Las  Vegas  to  consult 
with  me  with  reference  to  the  history  of  this  case 
since  the  time  that  I  came  into  the  representation 
of  the  company  in  May,  1933. 

I  am  s})eaking  as  a  witness  because  of  the  fact 
that  since  that  time,  up  until  the  present  time,  I  be- 
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lieve,  that  I  have  kept  pace  with  the  facts  in  the 
case,  and  know  the  facts.  However,  there  are  cer- 
tain facts  connected  with  the  bankruptcy  of  the  cor- 
poration owning  51  per  cent  of  the  stock  of  the  Chi- 
quita Mining  Company,  Ltd.,  which  is  more  within 
the  knowledge  of  the  trustee  in  bankruptcy,  but  in 
the  interests  of  justice  it  would  by  my  suggestion, 
and  I  agree  with  Mr.  Rains,  that  if  there  is  a  defi- 
ciency, that  deficiency  would  have  been  incurred 
prior  to  the  time  that  the  present  trustee  became 
trustee  in  bankruptcy  of  the  corporation  holding  the 
control  of  this  company. 

When  the  bankruptcy  proceedings  are  terminated, 
which  I  understood  would  be  within  several  weeks, 
then  the  control  of  the  company  would  again  vest  in 
the  corporation  which  had  it  before,  and  then  that 
corporation  would  have  the  responsibility  of  meeting 
the  situation  here. 

Incidentally,  when  these  three  men  from  the  gov- 
ernment making  the  investigation  came  to  my  office, 
it  took  about  three  or  four  hours,  I  believe,  for  our 
conference  concerning  the  past  and  the  present  at 
that  time  of  the  situation  surrounding  the  deficiency 
levied  here. 

Now,  there  is  another  reason  why,  in  the  interests 
of  justice,  a  [43]  continuance  should  be  granted. 
Very  recently,  well,  within  or  since  Pearl  Harbor, 
gold  mining  has  gradually  decreased.  Now  it  is 
practically  impossible,  particularly  in  the  State  of 
Nevada,  where  I  practice,  as  well  as  here,  to  operate 
a  gold  mine.  It  will  be  necessary,  in  the  event  that 
a  tax  deficiency  should  be  paid,  since  the  mine  can- 
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not  be  operated,  that  certain  equipment  be  sold.  That 
equipment  can  best  be  sold  to  certain  companies  en- 
gaged in  defense  work,  and  an  amount  realized  from 
the  sale  so  that  the  deficiency  can  be  paid. 

The  matter  is  most  complicated  and  involves  a  pe- 
riod of  over  nine  years,  and  involves  the  legal  effect, 
to  a  great  extent,  and  I  would  say  primarily,  of  two 
prior  decisions  of  the  Internal  Revenue  Department, 
as  to  the  purchase  price  or  the  value  of  the  mine  at 
the  time  it  was  acquired  by  the  Chiquita  Mining 
Company,  Ltd.  At  first  blush  it  might  appear  that 
this  is  a  simple  matter,  but  I  might  say  that  prior 
to  our  concluding  our  conference,  Mr.  Evans,  the 
special  agent,  voluntarily  made  the  remark  that  the 
first  and  second  findings  of  the  Internal  Revenue 
Department  should  be  placed  in  the  record,  and  that 
might  be  gone  into. 

The  Judge :    May  I  interrupt  you  a  minute  ? 

Mr.  Steffes:    Yes. 

The  Judge:     What  is  your  name? 

Mr.  Steffes:    Steffes,  S-t-e-f-f-e-s. 

The  Judge:  What  is  your  connection  with  the 
case?  I  don't  see  that  your  name  is  entered  as  coun- 
sel. 

Mr.  Steffes:  I  stated  that  I  was  appearing  as  a 
witness. 

The  Judge:  We  don't  have  any  appearances  as 
witnesses  to  control  in  the  case.  You  are  either 
counsel  for  the  company  or  you  are  not. 

Mr.  Steffes:    Well,  I  was  asked  to  appear.  [44] 

The  Judge:    By  whom? 
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Mr.  Stcff es :  I  was  asked  to  appear  by  Mr.  Sand- 
rich  and  by  the  parties  who  will  be  primarily  inter- 
ested when  the  case — that  is,  when  the  ownership  of 
the  control  of  this  mine  vests  back  in  the  corpora- 
tion which  is  now  in  bankrui)tcy,  and  when  I  stated 
my  name  I  believe  I  did  state  that  I  was  appearing 
as  a  witness.  I  wouldn't  have  stated  what  I  have 
stated  unless  I  had  assumed  that  I  would  be  per- 
mitted to  make  such  a  statement  because  of  my 
knowledge  of  the  facts,  and  because  of  the  fact  that 
the  Government  men  came  to  see  me  to  discuss  with 
me  my  knowledge  of  the  facts  over  that  period  of 
nine  years. 

The  Judge :    Is  Mr.  Sandrich  in  the  court  room  ? 

Mr.  Sandrich :    I  am  Mr.  Sandrich. 

Mr.  Steffes:    Mr.  Sandrich  is  present. 

Mr.  Tonjes:  Your  Honor,  we  would  like  to  have 
the  record  show  that  the  respondent  is  ready  and 
willing  to  proceed. 

The  Judge:  What  I  don't  understand  about  this 
matter  is  simply  this :  This  ease  is  here  by  the  initia- 
tion of  the  proceedings  by  the  corporation,  and  you 
appeared  as  counsel,  and  the  question  involved  has 
to  do  essentially  with  the  depreciation  of  certain 
equipment. 

Mr.  Sandrich:  May  I  amend  that,  your  Honor, 
to  say  that  the  depreciation  is  important,  but  more 
important,  and  of  practically  the  biggest  part  of  the 
whole  case  is  the  depletion,  and  which  bears  upon 
the  value  to  the  corporation,  the  cost  to  the  corpo- 
ration, and  the  date  when  the  physical  properties 
were  acquired,  and  as  to  whether  or  not  the  original 
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owners  thereof  were  in  control  of  the  corporation 
immediately  after  such  acquisition. 

The  Judge:  Yes,  but  what  I  don't  understand  is 
what  difference  [4e5]  it  makes  as  to  who  hai)pens  to 
be  the  stockholder  of  record  of  certain  shai-es  of  this 
company. 

Mr.  Sandrich :  The  point  is  my  principal  witness, 
the  most  important  witness,  the  one  that  has  the 
most  intimate  and  complete  knowledge  of  the  whole 
thing  happens  to  own  a  little  over  51  per  cent  of  the 
capital  stock  of  the  Chiquita  Mining  Company,  Ltd., 
and  his  affairs  and  the  affairs  of  some  corporations 
in  which  he  is  interested  are  in  bankruptcy. 

He  also  has  some  other  affairs  pending  before  the 
Federal  Courts,  and  he  has  been  advised  by  his  at- 
torney that  he  should  not  testify  in  this  matter  at 
this  time,  because  his  affairs  are  in  a  state  of  flux. 
The  bankruptcy  is  expected  to  terminate,  the  pro- 
ceedings, in  which  case  his  properties  go  back  to 
him. 

I  don't  clearly  understand  all  of  the  reasons  my- 
self, your  Honor,  except  that  I  am  left  here  without 
my  most  important  witness. 

Mr.  Tonjes :  Your  Honor  please,  it  might  be  per- 
tinent here  to  inquire  the  name  of  the  man  who  owns 
the  51  per  cent.  We  have  heard  a  lot  of  talk  about 
some  man  or  some  person  owning  it. 

Mr.  Steffes:  Maxfield  Wilton  and  Associates, 
Inc.,  a  corporation.  That  is  a  Nevada  corporation 
which  owns  the  stock  approximately  amounting  to  51 
per  cent.  I  think  it  is  500,584  shares  out  of  1,000,- 
000.     The  individual  who  controls  that  corporation 
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and  likewise  owns  a  considerable  block  of  stock  is 
James  Maxfield. 

Mr.  Tonjes:  Is  he  the  man  who  is  involved  in 
the  bankruptcy  proceedings? 

Mr.  Steffes :  In  that  respect  he  is  involved  in  the 
bankruptcy  [46]  proceeding,  in  that  he  owns  the 
control  of  the  bankrupt  corporation.  He  is  involved 
in  the  other  proceeding  mentioned  by  Mr.  Sandrich 
directly.  And  may  I  make  this  further  suggestion, 
that  these  compromise  proceedings,  which  I  under- 
stand have  been  approved  by  Mr.  Brink,  who  is  out 
of  town,  were  to  go  through  some  weeks  ago,  and  if 
they  had  gone  through,  this  matter  would  undoubt- 
edly have  been  ready.  A  revision  was  made  and  at 
the  present  time  those  compromise  proceedings  have 
not  been  completed. 

I  did  speak  to  Mr.  Crawford,  the  trustee  of  the 
bankrupt  corporation,  whose  duty,  through  counsel, 
it  would  be  to  prosecute — that  is,  to  defend,  rather, 
this  particular  matter,  and  he  feels,  as  Mr.  Rains 
has  stated,  that  since  the  deficiency,  if  any,  would 
have  occurred  prior  to  the  time  that  he  became  the 
trustee  of  the  bankrupt  corporation,  that  the  matter 
should  be  heard  and  determined  after  he  is  released 
from  his  status  as  trustee  in  bankruptcy. 

The  Judge:  He  is  pretty  late  in  making  a  sug- 
gestion of  that  sort,  it  seems  to  me.  The  notices  were 
sent  out  and  undoubtedly  Mr.  Sandrich,  who  has 
entered  his  appearance  back  in  August,  got  it.  I 
don't  understand  the  complications. 

Mr.  Steffes:  I  think  back  in  August — Mr.  Rains, 
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isn't  it  true  that  other  negotiations  for  compromise 
were  pending  and  then  there  was  a  change  made 
just  comparatively  recently  in  the  bakruptcy  mat- 
ter? 

Mr.  Rains :    Yes,  that  statement  is  correct. 

Mr.  Steffes:  As  a  matter  of  fact,  an  order  was 
made  by  Mr.  Brink,  and  a  new  order  was  recently 
made,  and  it  is  the  carrying  out  of  the  new  order 
which  will  affect  very  essentially  these  proceedings 
here. 

Mr.  Rains :  It  will  affect  it  in  this  respect,  if  the 
Court  please.  That  under  the  plan  of  compromise, 
and  which  is  just  the  matter  of  [47]  working  it  out, 
all  of  the  stock  will  go  back  to  the  corporation  which 
is  now  bankrupt,  Maxfield  Wilton  &  Associates.  T 
will  answer  the  statement  that  way.  I  don't  recall 
that  Mr.  Maxfield  is  the  majority  stockholder  but, 
at  any  rate,  the  trustee  would  be  right  out  of  power. 
We  heard  nothing  of  this  until  last  Friday  night 
late,  did  not  know  of  the  existence  of  these  j)roceed- 
ings,  and  we  would  like  to  keep  out  of  the  picture 
and  let  the  individuals  and  the  private  corporations 
battle  their  own  matters. 

Mr.  Tonjes:  That  is  our  position,  your  Honor 
please.  We  are  willing  to  proceed  with  the  corpora- 
tion, the  petitioner,  and  I  think  the  affairs  of  the 
stockholder  are  of  no  concern  to  the  Board. 

Mr.  Steffes:    May  I  suggest 

Mr.  Tonjes :    May  I  finish  ? 

Mr.  Steffes:    I  beg  your  pardon. 

Mr.  Tonjes:  We  also  want  to  make  the  statement 
that  as  late  as  Thursdav  of  last  week  Mr.  Sandrich 
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and  I  had  a  discussion  and  agreed  to  try  this  case 
today,  and  I  can't  see  any  reason  why  we  can't  pro- 
ceed. 

Mr.  Sandrich :  That  was  before — that  was  before 
I  understood  my  witness  would  not  be  available,  and 
for  these  reasons  I  ask  the  continuance. 

The  Judge:  I  don't  understand  about  your  wit- 
ness. If  you  want  him,  get  a  subpoena  out,  and  we 
will  get  him  here.    I  mean  that  is  no  reason. 

Mr.  Rains :  I  suggest  Mr.  Sandrich  make  it  clear 
to  the  Court  why  the  witness  is  not  able  to  testify. 

Mr.  Sandrich:  I  have  explained  it,  the  explana- 
tion that  is  given  me.  I  won't  say  whether  his  rea- 
sons are  valid  or  not.  I  am  not  able  to  judge  those. 
He  has  given  me  those  reasons.  [48] 

Mr.  Steifes:  May  I  make  this  answer,  in  explana- 
tion, to  the  representative  of  the  Government,  why 
we  shouldn't  proceed  as  against  the  corporation? 

The  corporation  as  a  legal  entity  has  no  power  to 
proceed.  It  can  only,  as  I  understand  it,  proceed 
through  its  board  of  directors,  or  otherwise.  Now, 
the  board  of  directors,  the  majority  of  the  board, 
two  out  of  three,  were  appointed  by  Judge  James  in 
the  bankruptcy  proceedings. 

Mr.  Tonjes:    You  mean  this  petitioner? 

Mr.  Steffes:  The  majority  of  the  board,  two  out 
of  three  of  the  directors  were  appointed  by  Judge 
James,  who  was  then  alive,  as  the  directors  of  the 
Chiquita  Mining  Company,  Ltd.,  this  petitioner,  and 
I  believe  when  the  Maxfield  Wilton  &  Associates, 
Inc.,  first  went  into  bankruptcy,  it  was  definitely 
understood  that  all  matters  would  be  taken  uj)  with 


Commissioner  of  Internal  Revenue  53 

the  Referee  and  instructions  received.  I  personaliy 
believe,  and  it  is  my  legal  opinion,  that  without  a 
definite  instruction  from  the  Referee  as  to  how  the 
trustee  should  proceed,  that  he  couldn't  legally  pro- 
ceed, but  after  the  termination 

The  Judge :    Well,  that  is  another  matter. 

Mr.  Stetfes  (Continuing)  :  after  the  termi- 
nation of  the  bankruptcy  proceedings,  then  there 
will  be  individuals  rather  than  the  appointed  offi- 
cers. 

The  Judge :  I  am  going  to  set  the  case  for  Wed- 
nesday unless  there  is  something  better  shown  than 
that.  You  can  talk  with  counsel,  and  tell  him  what 
you  have  to  say,  but  what  I  don't  understand  is  sim- 
ply this :  it  seems  to  me  here  is  a  corporation,  and  I 
am  not  concerned  with  the  stockholders  or  their 
bankruptcy  proceedings.  This  case  has  been  pend- 
ing a  long  time.  Notice  was  given.  No  point  was 
made  of  any  reason  why  it  couldn't  be  tried,  [49] 
and  I  don't  see  why  the  Government's  tax  against 
a  corporation  should  be  held  up  j)ending  a  fight 
among  creditors  or  as  to  who  may  own  the  stock 
of  that  corporation,  or  what  they  may  get  out  of  it. 

Mr.  Steffes :  There  is  no  such  point.  It  is  just  a 
quetsion  of  terminating  the  legal  proceedings  in  the 
bankruptcy  court  so  as  to  re-vest  the  ownership, 
that  is,  the  control  rather  than  the  owneishi]),  in  m- 
dividuals  rather  than  in  a  trustee  of  the  court. 

The  Judge:  Well,  you  can  talk  with  counsel,  but 
I  am  setting  it  now  for  Wednesday. 

Mr.  Steffes :  I  will  probably  have  to  be  a  witness, 
your  Honor,  and  I  came  down  from  Las  Vegas.  I 
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am  alone  there,  and  I  have  to  return  tomorrow  morn- 
ing because  I  have  no  one  to  run  the  office,  and  it 
would  work  a  hardship  on  me  if  I  had  to  come  back 
the  very  next  day.  I  would  suggest  that  the  matter 
go  further  along  towards  the  end  of  the  calendar, 
if  the  Court  can.  I  have  certain  other  plans  and 
cases  pending  and  work  to  do  in  Nevada,  and  in 
Reno. 

The  Judge:  Well,  the  difficulty  I  have  with  you 
is  that  you  have  no  status  in  the  case. 

Mr.  Steffes:  I  appreciated  that  fact,  and  stated 
it. 

The  Judge:  Counsel  is  here  and  counsel  is  the 
only  one  I  can  actually  recognize.  Now,  if  you  have 
anything  to  say,  you  take  it  up  with  him  and 
let  him  be  the  spokesman,  and  we  will  get  some  or- 
der in  the  matter. 

Let's  call  the  next  case. 

(Which  were  all  of  the  proceedings  had  on 
said  date.)   [50] 

Thereupon  the  proceeding  was  continued  for  hear- 
ing to  the  14th  day  of  October,  1942,  at  10:00  o'clock 
A.  M. 

Thereafter  the  proceeding  came  on  for  hearing  on 
the  said  14th  day  of  October,  1942,  at  10:00  o'clock 
A.  M.,  before  the  Honorable  C.  E.  Arundell,  Judge 
of  The  Tax  Court  of  the  United  States,  at  Los  An- 
geles, California. 

Mark  J.  Sandrich,  Esq.,  and  A.  P.  G.  Steftes, 
Esq.,  appeared  as  attorneys  on  behalf  of  Petitioner ; 
and  E.  A.  Tonjes,  Esq.,  for  the  Honorable  J.  P. 
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Wenchel,  Chief  Counsel,  Bureau  of  Internal  Reve- 
nue, appeared  on  behalf  of  the  Commissioner  of 
Internal  Revenue,  Rspondent. 

Threupon  the  following-  proceedings  were  had,  and 
testimony  heard,  to  wit :  [51] 

PROCEEDINGS 

The  Clerk:     108263,  Chiquita  Mining  Company, 
Ltd. 

Mr.  Tonjes:    Respondent  is  ready. 

The  Member:  Have  you  entered  your  aj)pear- 
anees  ? 

Mr.  Sandrich:    I  beg  your  pardon? 

The  Member :  Have  the  appearances  been  entered 
in  this  case? 

Mr.  Sandrich :  I  would  like  to  enter  a  motion  for 
recognition  of  additional  counsel  at  this  time,  your 
Honor.    Adam  Paschal  George  Steffes. 

The  Member:     Give  it  to  the  Clerk. 

Mr.  Steffes:  I  usually  use  just  initials,  to  save 
time.  , 

The  Member:  Have  you  been  admitted  to  our 
bar? 

Mr.  Steffes:  I  was  informed  by  Mr.  Tonjes  the 
other  day  that  temporarily,  for  the  purpose  of  this 
particular  proceeding,  counsel  who  has  been  admit- 
ted could  move  my  admission.  I  am  admitted  to 
practice  in  all  of  the  courts  of  the  State  of  Califor- 
nia and  Nevada,  State  and  Federal,  and  the  Su- 
preme Court  of  the  United  States,  and  the  Treasury 
Department. 
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The  Member:  All  we  will  ask  is  that  you  follow 
this  up  by  making  an  application. 

Mr.  Steffes:    Yes,  I  will. 

The  Member:  That  is  all  right.  We  will  recog- 
nize you  for  this  case. 

Mr.  Steffes:  And  I  have  filed  my  statement  of 
appearance. 

The  Member:    All  right. 

Mr.  Tonjes:  E.  A.  Tonjes  appears  for  the  re- 
spondent. 

The  Member:  I  would  like  to  have  counsel  for 
the  petitioner  make  a  brief  opening  statement  of 
what  the  case  is  about.  [52] 

OPENING  STATEMENT  ON  BEHALF  OF 
PETITIONER  BY  MR.  SANDRICH 

Mr.  Sandrich:  This  is  a  petition  for  redetermi- 
nation, your  Honor,  of  tax  liability  arising  out  of 
the  assessment  by  the  Commissioner  of  additional 
tax  on  account  of  disallowance  of  certain  items  of 
depreciation  and  certain  items  of  depletion;  a  dis- 
allowance of  the  items  of  depreciation  brought  about 
by  the  fact  that  the  Commissioner  claims  a  different 
rate  from  petitioner,  and  the  disallowance  of  the  de- 
pletion on  the  ground  that  the  Commissioner  claims 
that  the  petitioner  has  only  part  of  a  basis  and  has 
no  cost  basis  on  which  to  base  his  depletion  rate. 

The  Member:    Just  what  does  that  mean? 

Mr.  Sandrich:  That  means,  sir,  petitioner  is  a 
corporation  to  which  certain  assets  were  transferred 
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at  its  inception.  The  Commissioner  claims  that  by 
reason  of  the  alleged  fact  tliat  the  former  owners 
of  the  proi)erty  were  in  control  of  the  corporation 
immediately  after  such  transfer,  that  the  basis  in 
the  hands  of  petitioner  corporation  should  be  the 
same  basis  as  in  the  hands  of  the  orit^inal  owner. 
Petitioner  claims  that  the  original  owners  of  the 
property  were  not  in  control  of  the  corporation  im- 
mediately after  the  transfer  and,  hence,  that  the 
assets  are  entitled  to  a  different  valuation  to  be  used 
as  a  basis  for  depletion. 

The  Member:  And  it  would  be  a  different  basis 
for  depreciation  too,  wouldn't  it? 

Mr.  Sandrich :  No,  your  Honor,  because  the  plant 
assets,  machinery  and  equipment,  were  all  purchased 
by  the  corporation  after  its  incorporation.  The 
properties  transferred  consist  of  mining  claims  only. 

The  Member:  There  is  no  question  about  percen- 
tage dei)letion  in  this?  [53] 

Mr.  Sandrich :    No,  your  Honor,  not  at  this  point. 

The  Member:  I  think  I  understand  the  question 
involved,  and  I  will  hear  from  Government  coiuisel 
to  see  what  they  have  to  say. 

STATEMENT  OF  CASE  ON  BEHALF  OF 
RESPONDENT  BY  MR.  TONJES 

Mr.  Tonjes :  Those  are  the  issues,  as  I  understand 
them,  your  Honor.  It  is  our  contention  that  the  va- 
rious mining  claims  and  mining  rights  which  v/ere 
transferred  to  the  petitioner  upon  its  reorganiza- 
tion, were  transferred  to  it  by  two  individuals,  and 
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that  they  received  all  of  the  capital  stock  of  the  cor- 
poration in  proportion  to  their  holdings,  and  that, 
therefore,  under  112(b)(5)  of  the  1928  Act,  this 
transaction  was  a  transaction  on  which  no  gain  or 
loss  will  be  recognized  and,  therefore,  the  base  is  the 
same  as  in  the  hands  of  the  transferors;  and  that 
the  issue  of  depreciation  is  merely  one  of  the  life  of 
the  properties  under  the  circumstances  under  which 
the  properties  were  used,  and  there  is  no  question 
with  respect  to  the  cost,  as  I  understand  the  issue; 
it  is  merely  the  lif-e  of  the  property;  the  rate,  in 
other  words,  to  be  applied  to  it. 

The  Member :  Would  there  be  any  question  about 
the  depletion  if,  in  fact,  we  do  not  have  a  non-tax- 
able transaction? 

Mr.  Tonjes:  There  is,  then,  a  question  of  value, 
of  course. 

The  Member:    Which  is  in  dispute? 

Mr.  Tonjes:  Which  is  in  dispute,  yes,  joav 
Honor.  That  is  the  value  of  the  property  that  they 
turned  in,  I  believe,  would  be  the  question. 

One  question  I  would  like  to  ask  counsel.  I  think 
you  stated  in  response  to  a  question  of  the  Board 
that  the  matter  of  percentage  depletion  was  not  in 
issue  at  this  moment  or  at  this  time.  Could  it  ever 
be  injected? 

Mr.  Sandrich :  I  didn't  mean  to  give  that  impres- 
sion. It  was  [54]  once,  but  there  is  no  hojoe  for  us 
raising  that  point  now.  We  are  through  with  rhat 
point. 

Mr.  Tonjes:  I  have  no  further  statement  then, 
your  Honor. 
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The  Member:    Very  well.  Call  your  witness. 

Mr.  Steffes:  May  I  just  add  something',  your 
Honor,  by  reason  of  the  history  of  the  case '?  I  will 
ir\^  to  make  it  brief. 

On  two  prior  occasions  the  question  of  the  value 
— that  is,  the  price,  rather,  that  the  corporation,  the 
petitioner  here,  paid,  for  the  mining  properties  was 
raised  by  the  Internal  Revenue  Department  of  the 
United  States  of  America.  On  each  of  those  occasions 
we,  after  a  discussion  agreed  to  have  our  opinion 
coincide  with  that  of  the  Government.  On  the  first 
occasion,  which  happened  in  May,  1933,  we  paid  an 
additional  tax,  and  what  amounted  to  a  pena'ty.  In 
approximately  June  or  July,  1934,  the  company  paid 
an  additional  tax,  based  upon  the  Government's  con- 
tention, that  is  the  Internal  Revenue  Department 
at  Reno,  and  I  wish  to  make  it  clear  at  this  point 
that  it  was  not  merely  the  contention  of  a  clerk  in 
the  office  selling  stamps  or  collecting  the  tax,  but  it 
was  a  contention  made  by  the  Internal  Revenue  De- 
partment at  Reno,  Nevada,  the  State  where  the  cor- 
poration has  its  mining  properties;  and  on  both  of 
these  occasions  the  Government  held  that  the  value 
of  the  mining  properties  was  $500,000.  When  this 
matter  was  investigated  by  Mr.  Hanson,  he  was  at 
the  mine  and  later  came  to  my  office  in  Las  Vegas 
with — I  don 't  recall  the  name,  whether  it  was  Whis- 
tle— it  was  the  auditor,  and  Mr.  Evans,  a  si)ecial 
agent  of  the  Internal  Revenue  Department.  We 
stayed  discussing  this  particular  question  for  1  think 
it  was  several  hours.  Although  the  auditoi*  claiirud 
that  that  was  not  in  issue,  the  special  agent  claimed 
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that  that  was  a  matter  that  should  be  put  into  the 
record,  that  is,  the  Government 's  [55]  record,  and  as 
far  as  I  know,  it  was  put  in  the  record.  And  I  be- 
lieve that — and  it  was  recently  confirmed  within  the 
last  year  and  a  half  by  an  auditor  of  the  Internal 
Revenue  Department  when  an  investigation  was 
being  made  by  the  Securities  and  Exchange  Commis- 
sion, where  they  claimed  the  value  was  $250,000  in- 
stead of  $500,000 — that  that  is  a  matter  which  should 
be  gone  into  and  should  be  in  issue,  because  the  Gov- 
ernment, I  think,  now  claims  if  the  question  of  value 
is  in  issue  it  will  amount  to  approximately — I  use 
the  word  ''value";  I  should  say  "price"  to  the  cor- 
poration— it  should  be  approximately  $100,000  or 
$101,000,  where  we  maintain  it  should  be  $500,000  or 
approximately  five  times  as  much  as  the  Govern- 
ment's figures  are  based  upon. 

Mr.  Tonjes:  Might  I  make  just  one  infjuiry,  your 
Honor  ? 

Counsel  has  referred  to  the  fact  that  they  have 
I)aid  a  tax.  I  think  it  might  clarify  the  record  if  he 
states  the  nature  of  that  tax,  whether  it  be  a  stamp 
tax  or  capital  stock  tax,  or  what.  My  information 
is  that  it  was  a  tax  on  the  transfer  of  securities. 

Mr.  Steffes:  It  was  both.  In  the  first  instance, 
in  May,  1933,  the  local  representative  of  the  Inter- 
nal Revenue  Department  determined  that  although 
only  approximately  135,000  or  140,000  shares  of 
stock — that  is  the  certificates — had  been  issued  by 
the  corporation  in  payment  for  the  mining  pj'oper- 
ties,  which  later  produced  over  a  million  dollars; 
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that  when  the  deeds  were  transferred  in  legal  con- 
templation and  under  the  theory  of  the  Internal 
Revenue  Department  the  transaction  was  comi)lete, 
and,  therefore,  the  Government  was  entitled  to  the 
full  tax  of  $500  on  a  price  to  the  corporation  of 
$500,000.  That  was  the  first.  We  paid  a  deficiency 
of  in  excess  of  $300,  and  also  what  amounted  to  a 
penalty  of  $40.  [56] 

The  Member:  I  thing  all  that  is  utterly  imma- 
terial. 

I  would  like  to  make  it  clear  to  you,  as  you  are 
just  new  at  our  bar,  that  this  determination  of 
the  Commissioner  of  Internal  Revenue  comes  to  us 
with  the  presumption  of  correctness.  We  have  no 
information,  nor  are  we  the  slightest  bit  concerned 
with  what  the  Bureau  of  Internal  Revenue  has  done 
in  the  past.  We  are  trying  your  case  just  like  you 
are  entering  into  the  Federal  District  Court  to  try 
it,  and  we  have  none  of  the  records,  none  of  the 
information;  only  this  determination. 

Mr.  Steffes:  Well,  we  had  intended  to  supply 
that  information  in  the  form  of  legal  evidence. 

May  I  make  this  suggestion?  I  had  the  same 
situation  in  an  inheritance  tax  case  that  went  up 
to  Washington,  and  we  had  an  analgous  situation 
where,  although  we  had  the  determination  of  the 
State  Inheritance  Tax  Department  and  the  Federal 
Department  here  that  we  were  correct,  nevertheless 
when  it  went  to  Washington  first  a  decision  was 
rendered  against  us.  We  paid  the  tax  under  pro- 
test and,  as  your  Honor  suggested,  we  were  thcTi 
placed  in  the  position  of  entering  the  Federal  Court. 
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In  that  case  we  were  able  to  show,  as  we  hope  we 
can  show  now,  that  the  legal  principle  upon  which 
the  Goevrnment  proceeded  was  erroneous. 

The  Member:     That  is  right. 

Mr.  Steffes:  And  in  that  case  the  Government 
refunded  the  tax  paid  with,  of  course,  the  interest 
at  6  per  cent. 

In  that  particular  case,  too,  I  was  told,  not  by 
the  Court,  but  it  was  suggested  to  me  by  the  bank 
which  was  the  trustee  in  this  estate,  that  I  was  up 
against  a  situation  where  I  couldn't  present  it,  and 
yet  when  it  was  presented  the  Court  held  that  the 
factual  situation  was  correct  and  found  ultimately 
in  our  favor  and  refunded  the  tax ;  and  I  think  that 
[57]  for  the  benefit  of  all  parties  concerned,  it 
will  save  the  time  of  the  various  officials  of  the 
Government  and  arrive  at  what  I  would  call  moral 
justice  in  the  payment  of  the  tax. 

The  Member:  That  is  a  matter  for  you  to  ne- 
gotiate with  the  Government,  but  it  is  not  for  me. 
You  are  trying  a  lawsuit  before  me. 

Mr.  Steffes:     Yes,  I  understand  that. 

The  Member:  The  Commissioner  of  Internal 
Revenue  is  before  me  a  party  litigant.  He  is  just 
one  of  the  parties  to  this  lawsuit. 

Mr.  Steffes :  Well,  as  I  stated  at  greater  length, 
and  probably  at  too  great  length,  the  other  day, 
that  it  is  not  just  a  simple  point. 

The  Member:    I  see. 

Mr.  Steffes :  But  that  when  gone  into  thoroughly 
it  becomes  a  point  which  is  duplex,  at  least  duplex, 
and  in  determining  the  case  completely,  both  parts 
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of  the  question  should  be  determined.  That  is 
whether  first,  the  ordinary  method  of  commentation 
should  be  followed ;  and,  secondly,  whether  the  facts 
that  I  have  related  have  a  bearing  upon  the  first 
situation  and  should  legally  raise,  that  is,  cause  a 
different  conclusion  to  be  arrived  at. 

The  Member :  All  right.  There  is  only  one  thing 
I  am  going  to  say  to  you.  In  our  practice  here 
only  one  person  makes  a  statement,  and  only  one 
counsel  examines  a  single  witness.  So  you  can  be 
governed  accordingly. 

Mr.  Steffes :  Well,  I  will  ask  permission  to  make 
a  statement  because  of  that  particular  fact,  and  I 
did  ask  at  the  beginning  of  this  whether  I  could 
make  such  a  statement. 

The  Member:     Very  well.     Call  your  witness. 

Mr.  Steffes:  Counsel  and  I  wish  to  be  under- 
stood that  for  the  [58]  purpose  of  this  proceeding 
that  I  will  be  of  counsel  with  Mr.  Sandrich,  who  is 
admitted  before  the  Board.  I  have  already  filled 
out  the  blank  and  filled  out  my  statement  of  ap- 
pearance. Am  I  correct  in  that  assumption,  that 
I  will  be  allowed  to 

The  Member:  You  will  be  recognized  for  this 
case. 

Mr.  Steffes:     Yes. 

Mr.  Sandrich :  Your  Honor,  at  this  time  I  would 
request  that  a  subpoena  be  issued  for  the  appear- 
ance of  James  Maxfield  and  Hugh  Wilton  as  wit- 
nesses for  petitioner. 

The  Member:  Where  are  they,  in  the  court 
room? 
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Ml'.  Sandrich:  I  think  Mr.  Steffes  has  knowl- 
edge of  their  whereabouts. 

Mr.  Steffes:     May  11 

The  Member:  It  seems  to  me  you  are  pretty 
late  in  asking  for  subpoenas.  I  will  issue  the  sub- 
poenas if  you  want  them,  if  you  have  made  appli- 
cation for  them,  but  I  am  not  stopping  the  pro- 
ceeding.    I  am  going  ahead. 

Mr.  Steffes:  Well,  may  I  just  make  a  statement 
on  that  point  to  clarify  it? 

Day  before  yesterday  Mr.  Sandrich  refrained, 
undoubtedly  on  account  of  Mr.  Maxfield  and  Mr. 
Wilton,  for  their  sake,  to  state  the  reason  why 
there  were  complications  pending  before  the  Fed- 
eral Court  was  that  Mr.  Maxfield  and  Mr.  Wilton 
were  indicted  by  the  Federal  Court  in  Nevada  on 
income  tax  matters  which  are  approximately  the 
same  dates  and  relate  to  the  same  mining  proper- 
ties, the  income  from  the  same  mining  properties. 
Mr.  Wilton  has  his  own  counsel,  who  is  Mr.  Alfred 
L.  Bartlett  of  this  city,  and  I  represent  Mr.  Max- 
field in  the  Federal  Court.  That  matter  has  not 
[59]  been  disposed  of  but  is  now  pending  on  de- 
murrer before  the  District  Court  of  the  United 
States  in  and  for  the  District  of  Nevada,  and  it  was 
because  of  Mr.  Bartlett 's  advice,  first,  to  Mr.  Wil- 
ton, and  then  my  corresponding  advice  to  Mr.  Max- 
field that  this  application  comes  at  this  time. 

The  Member:  Now,  how  do  you  expect  to  get 
them  here?  This  is  the  time  to  hear  this  case.  I 
wdll  have  my  clerk  go  ahead  and  make  out  a  sub- 
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poena  and  give  it  to  you.  In  the  meantime,  pro- 
ceed. 

Mr.  Sandrich:     I  will  call  Mr.  James  J.  Smith. 

EVIDENCE  ON  BEHALF  OF  PETITIONER 

Thereupon  the  petitioner,  to  maintain  the  aver- 
ments of  its  ijetition,  introduced  the  following 
proof : 

MR.  JAMES  J.  SMITH 

called  as  a  witness  by  and  on  behalf  of  the  peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Sandrich: 

Q.  Mr.  Smith,  you  are  acquainted  with  the  peti- 
tioner,  Chiquita   Mining   Company,   Ltd.? 

A.     Yes,  I  am. 

Q.     Are  you  connected  with  petitioner? 

A.     Yes. 

Q.  Will  you  please  explain  to  the  Court  your 
present  connection  with  petitioner? 

A.     I  am  the  president  of  the  company. 

Q.  Will  you  please  explain  your  connection  with 
the  company  between  the  early  part  of  November 
of  1932,  and  the  end  of  December,  1939? 

A.     I  was  the  manager  of  the  company.  [60] 

Q.  Did  you  have  any  title  in  the  company  ?  Were 
you  an  officer  or  a  director? 

A.  Yes.  The  fore  part  of  that  period  I  was 
vice  president.  The  latter  part  I  was  president 
and  director. 
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Q.  Prior  to  November,  1932,  did  you  have  any 
connection,  any  interest  in  the  assets  that  were 
turned  over  to  Chiquita  Mining  Company,  Ltd.,  a 
corporation,  exchange  for  part  of  its  capital  stock? 

A.     Yes,  I  did. 

Q.  Will  you  explain  to  the  Court  what  connec- 
tion you  had  there,  what  rights  you  had  in  that, 
interests  1 

A.  Well,  I  was  a  party  of  the  original  owners 
that  owned  the  property  before  turning  it  over  to 
the  in  corporation. 

Q.     What  did  the  property  consist  of? 

A.     In  mining  claims. 

Q.  Who  else  besides  yourself  was  interested,  had 
any  interest  in  those  mining  claims'? 

A.     Yes;  other  parties. 

Q.    Would  you  name  them,  please? 

A.  Otto  F.  Schwartz,  Fred  Reim,  Sam  McClana- 
han.  Jack  H.  Smith,  C.  P.  Smith,  Jack  Falbey, 
Tom  Keeler. 

Q.     Are  you  acquainted  with  James  Maxfield? 

A.     Yes,  I  am. 

Q.     Are  you  acquainted  with  Hugh  Wilton? 

A.     Yes. 

Q.  Will  you  tell  the  Court  in  what  way  those 
two  parties  participated  in  the  formation  of  the 
corporation  ? 

A.  Yes.  It  was  agreed  by  the  original  owners, 
the  parties  I  have  just  [61]  named,  that  Maxfield 
and  Wilton  should  incorporate  the  property  for 
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the  purpose  of  obtaining  tinanees  to  develop   the 

property. 

Q.  And  there  were  written  agreements  to  that 
effect?  A.     Yes. 

Q.  Were  you  one  of  the  parties  to  the  written 
agreements'?  A.     Yes,  I  was. 

Q.  And  were  you  one  of  the  parties  appearing  as 
owner  of  the  claims  which  were  transferred  to  the 
corporation?     Did  you  sign  those  agreements? 

A.     No,  I  didn't. 

Q.     Will  you  explain  why? 

A.  It  was  agreed  between  the  parties  interested, 
there  being  so  many,  that  the  work,  the  actual 
agreement  would  be  carried  on  by  two  members  of 
this  group.  Jack  H.  Smith  and  Otto  F.  Schwartz, 
and  all  documents  and  agreements  were  signed  by 
these  two  persons. 

Q.  Did  you  have  knowledge  of  the  contents  of 
all  of  these  documents  and  agreements  that  were 
signed  by  these  two  persons  with  regard  to  these 
transactions?  A.     Yes,  at  all  times. 

Q.     How  did  you  gain  that  knowledge? 

A.  Through  discussions  with  these  two  parties, 
Jack  H.  Smith  and  Otto  F.  Schwartz. 

Q.  Did  you  ever  discuss  it  with  the  other  par- 
ties to  the  agreement ;  namely,  Maxfield  and  Wilton  ? 

A.     In  nearly  all  cases. 

Q.  Did  you  ever  discuss  the  contents  of  these 
agreements  when  Otto  F.  Schwartz  an<l  Jack  H. 
Smith  and  Hugh  Wilton  and  James  Maxfield  were 
all   [62]   present  at  the  same  time? 
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A.     At  times,  yes. 

Q.  You  are,  then,  familiar  with  all  the  agree- 
ments contained  in  those  instruments'? 

A.     Yes,  I  am. 

Q.     What  exactly  were  your  duties  at  the  mine? 

A.  During  the  fore  part  or  the  latter  part  of 
this  period? 

Q.  Beginning  with  the  fore  part  and  working 
up.     I  don't  ask  for  very  long. 

A.     I  was  just  a  worker. 

Q.     What  do  you  mean  by  that? 

A.  Well,  I  was  one  of  the  seven  original  parties 
who  opened  up  the  mine  and  were  continuing  to 
develop  it.  This  work  w^as  carried  on  during  the 
time  of  this  negotiation,  and  for  a  time  afterwards. 

Q.  Now,  after  the  company  was  incorporated, 
what  became  your  duties? 

A.  For  the  first  year  exactly  the  same,  as  an 
operator. 

Q.     And  will  you  work  up  from  there,  please? 

A.  Then  in  '32,  Jack  H.  Smith,  who  was  my 
brother,  died,  and  at  that  time  I  took  his  place  as 
president  and  manager  of  the  company. 

Mr.  Steffes:     What  year  was  that? 

The  Witness:  That  statement  is  erroneous.  He 
took  sick  at  that  time  and  his  death  didn't  occur 
until  a  couple  of  years  later.  But  it  was  at  that 
time  that  I  took  over  the  management  of  the 
property. 

By  Mr.  Sandrich:     Q.     In  the  management  of 
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the  property  you  exercised  a  certain  amount  of  ad- 
ministrative and  sui)ervisory  duties'?  A.     Yes. 

[63] 
Redirect  Examination 
By  Mr.  Sandrich: 

Q.  Mr.  Smith,  following  your  cross  examination 
yesterday,  you  and  I  consulted  certain  files  and 
records  and  had  certain  conversations  with  regard 
to  certain  testimony  that  you  had  given,  for  the 
purpose  of  refreshing  your  mind  on  certain  angles, 
did  we?  A.     Yes. 

Q.  Your  recollection  as  to  certain  items  is  now 
a  little  different  from  what  it  was  on  those  certain 
points'?  A.     Well,  yes,  it  is. 

Q.  I  would  like  to  take  you  back  over  some  of 
that.  You  stated  in  your  answers  yesterday  to 
Mr.  Tonjes  that  the  original  cost  of  equipment  was 
$10,000.  Did  you  mean  all  of  the  equipment  or 
part  of  the  equipment,  or  what  did  that  $10,000 
cover  ? 

Mr.  Tonjes:  If  your  Honor  please,  I  object  to 
the  question.  It  is  quite  obvious  that  there  are 
some  written  records  here  by  which  these  various 
facts  can  be  proven.  I  presume  they  are  corporate 
records.  I  object  to  the  witness  testifying  as  to 
his  recollection,  and  his  construction  placed  upon 
his  examination  of  documents  is  not  the  best  'Evi- 
dence. 

Mr.  Sandrich:  The  documents  here  concerned, 
your  Honor,  constitute  the  records  of  the  corpoT'a- 
tion,  and  I  would  like  to  explain  that.    The  corpo- 
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ration  was  formed  in  the  latter  part  of  1932,  and 
between  that  time  and  some  time  in  1938  there 
were  no  adequate  records  kept.  They  did  the  best 
they  could.  They  kept  all  of  their  checks,  they 
kept  all  of  their  invoices  and  vouchers,  and  they 
made  several  abortive  attempts  to  keep  a  cash  book. 
In  the  beginning  at  1938  I  was  retained  to  make 
a  complete  audit  of  the  affairs  of  the  corporation, 
to  do  whatever  was  necessary  to  be  done  to  disclose 
any  [64]  additional  tax  liability,  of  which  I  found 
somewhere  near  $7,000  and  which  they  paid  volun- 
tarily. I  have  a  complete  set  of  audit  files  on 
the  case,  which  practically  sets  forth  each  individual 
transaction.  Now,  I  say, ' '  practically. ' '  There  may 
be  a  dozen  or  so  not  there,  as  will  happen  in  the 
most  careful  audits.  I  did  not  put  the  details  of 
my  audits  into  any  book  of  accounts,  but  kept 
my  working  papers  as  the  records  of  that  company. 

During  the  latter  part  of  1938  or  the  beginning 
of  1939  we  did  set  up  a  system  of  accounts  .md 
books  and  we  opened  that  by  entering  therein  my 
balance  sheet  as  of  that  date  as  a  beginning  point. 
My  audit  files,  therefore,  will  constitute  the  records 
of  the  corporation,  the  books,  you  might  say,  of 
the  corporation,  prior  to  the  time  in  late  1938  or 
the  beginning  of  1939  that  we  opened  up  formal 
books  of  account. 

The  Member:  Well,  I  am  going  to  overrule  the 
objection  anyway.  The  witness  can  answer  the 
question. 
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Thereupon  the  question  was  read,  and  the  wit- 
ness proceeded  to  testify  at  length  concerning  the 
facts  relating  to   the  issues  of  depreciation. 

On  the  completion  of  said  testimony  on  said  is- 
sue of  depreciation,  the  witness  was  excused. 

Thereupon  the  proceedings  continued  as  follows: 

[65] 

Mr.  Sandrich:  This  is  on  depreciation.  I  would 
like  to  ask  Mr.  Steffes  to  take  the  stand,  please. 


MR.  A.  P.  G.  STEFFES 

called  as  a  witness  by  and  on  behalf  of  the  peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Sandrich: 

Q.     Will  you   state  your  name,   please? 

A.     A.  P.  G.  Steffes. 

Q.  In  addition  to  any  connection  you  might 
have  as  counsel  in  this  case  for  Chiquita  Mining 
Company,  Limited,  a  Nevada  corporation,  have  you 
any  connection  with  that  corporation? 

A.     Do  you  mean  had  I  and  have  I? 

Q.     Have  you  at  this  present  time? 

A.  Yes.  I  represent  the  Chiquita  Mining  Com- 
pany, Limited,  in  certain  litigation,  and  have  rep- 
resented the  company  since  May,  1933. 

Q.  At  any  time  during  your  representation  of 
the  company  were  you  charged  with  the  duty  of 
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retaining  the  services  of  a  certified  public  account- 
ant? A.     I  was. 

Q.     And  for  what  purpose,  please? 

A.  We  had  certain  litigation  pending  in  the  8th 
Judicial  District  Court  of  the  State  of  Nevada,  in 
and  for  the  County  of  Clark,  on  a  mandamus  pro- 
ceeding, brought  by  a  stockholder  or  a  small  group 
of  stockholders,  and  at  that  time  I  stated  to  the 
court  that  a  complete  audit  would  be  made  by  a 
certified  public  accountant  of  all  of  the  books  and 
records  of  the  corporation  from  the  time  the  cor- 
poration first  formed  and  took  over  the  properties, 
up  until  the — up  until  that  time  or  at  the  end  of 
the  taxable  year,  which  was,  I  believe,  December 
31,  1938.  166^ 

Q.  Did  you  obtain  the  services  of  such  an  ac- 
countant? A.     I  did. 

Q.     And  who  was  he,  please? 

A.  Mark  J.  Sandrich,  a  certified  public  ac- 
countant, in  Los  Angeles,  California. 

Q.  Did  you  instruct  the  certified  public  ac- 
countant with  regard  to  what  you  wanted  him  to 
do?  A.     I  did. 

Q.  Will  you  kindly  repeat  the  instructions  that 
you  gave  him? 

Mr.  Tonjes :  May  I  ask  the  purpose  of  this  line 
of  questioning,  your  Honor?  I  think  it  would  be 
pertinent. 

Mr.  Sandrich:  Yes,  your  Honor.  I  have  ex- 
plained before  that  the  company  had  no  books  and 
records.    What  I  am  leading  up  to  is  an  offer  of 
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my   audit   records   of  that   period   as   the   records 

of  the  corporation. 

The  Member:  Well,  as  I  understand  the  ques- 
tion, on  the  point  that  is  being  tried,  of  the  rate 
of  depreciation  on  certain  mining  machinery  and 
equipment,  the  parties  are  in  agreement  on  the  cost ; 
the  question  is,  what  is  the  life?  I  can't  see  where 
a  lot  of  this  testimony  is  relevant. 

Mr.  Sandrich:  There  seems  to  have  been  some 
difference  of  opinion,  your  Honor,  or  at  least  diffi- 
culty regarding  amounts  and  dates  and  quantities, 
and  I  wanted  my  records  here  for  the  benefit  of 
counsel  for  respondent  and  myself. 

The  Member:  Well,  it  seems  to  me  it  would  be 
very  doubtful  whether  it  is  admissible,  but  J  would 
have  to  reserve  that  until  it  is  offered  and  see  just 
exactly  how  it  is  offered.  But  you  have  a  very 
narrow  question  here,  and  what  testimony  you 
offer  ought  to  be  on  that  one  question:  How  long 
the  machine  will  last  for  the  job  it's  doing. 

Mr.  Sandrich :  I  will  withdraw  the  question, 
your  Honor.   [67] 

The  Member :  Any  further  questions  of  this  wit- 
ness ? 

Mr.  Sandrich:     No. 

The  Member:     Just  step  down,  please. 
Witness  excused. 

Mr.  Sandrich:  I  have  succeeded,  your  Honor, 
in  having  served  subpoenas  on  James  Maxfield  and 
Hugh  Wilton,  and  they  are  now  available.  I  would 
like  to  call  James  Maxfield. 
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Mr.  Sandrich:  Your  Honor,  at  this  point  I  de- 
sire to  make  an  offer  to  counsel  for  respondent  of 
all  of  my  audit  papers  and  any  other  of  my  papers 
and  files  which  I  might  have  in  connection  with 
the  audit  or  with  the  books  and  records  of  the 
company  covering  the  period  from  the  company's 
inception  up  until  such  times  as  formal  books  of 
accounts  were  opened. 

Mr.  Tonjes:     You  are  offering  that  to  me? 

Mr.  Sandrich:     Yes. 

Mr.   Tonjes:     For  what  purpose'? 

Mr.  Sandrich:  For  your  inspection;  and  when 
I  have  an  opportunity  to  bring  them  into  the  room 
I  shall  offer  them  as  evidence,  as  exhibits. 

Mr.  Tonjes:  Let  that  fact  be  noted,  your  Honor. 
I  don't  think  I  need  make  any  remarks  at  this 
time. 

Mr.  Sandrich :     I  would  like  to  call  Mr.  Maxfield. 

Mr.  Steffes:  Mr.  Maxfield  and  Mr.  Wilton  were 
here  but  they  are  out  now.     May  I  call  them? 

The  Member:  How  much  longer  do  you  expect 
to  be,  Mr.  Sandrich? 

Mr.  Sandrich:  On  this  depletion,  your  Honor, 
I  will  need  at  least  two  and  a  half  hours. 

Will  Mr.  Maxfield  please  take  the  stand?  [68] 
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MR.  JAMES  MAXFIELD 

called  as  a  witness  by  and  on  behalf  of  the  peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Sandrich : 

Q.     Will  you  state  your  name,  please? 

A.     James  Maxfield. 

Mr.  Steff es :  At  this  time  may  I  step  out  of  the 
role  of  associate  counsel  in  this  tax  proceeding, 
because  I  also  represent 

The  Member:  I  am  sorry,  but  you  cannot  take 
these  dual  roles  that  you  have  attempted  several 
times  in  the  court  room.  I  am  going  to  recognize 
you,  as  I  told  you,  as  an  associate  counsel,  and  if 
you  have  anything  else  to  say  you  will  have  to 
say  it  as  a  witness  on  the  stand. 

Mr.  Steffes:  No.  Your  Honor  didn't  permit  me 
to  finish.  I  am  appearing  as  the  attorney,  duly 
licensed  to  practice  in  this  Court  and  the  Federal 
Court  of  the  State  of  Nevada,  for  this  particular 
witness  in  a  proceeding  pending  in  the  United 
States  District  Court  in  and  for  the  District  of 
Nevada,  and  since  I  am  his  sole  counsel  in  that 
proceeding,  I  desire  to  represent  him,  as  it  is  my 
legal  and  ethical  duty  to  represent  him  when  he 
is  called  as  a  witness  in  a  matter  which  vitally 
affects  the  proceedings  pending  in  the  United  States 
District  Court  in  and  for  the  District  of  Nevada, 
and  I  am  not  appearing,  as  I  did  on  the  first  day, 
as  a  witness,  but  I  am  appearing  as  an  attorney 
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at  law,  duly  licensed  in  all  the  courts  of  this  state 
and  the  State  of  Nevada  and  Supreme  Court  of 
the  United  States  and  all  the  Federal  Courts. 

The  Member:  Well,  you  are  not  going  to  be 
recognized  in  any  such  way.  Now,  you  are  here 
as  counsel  of  record  for  the  Chiquita  Mining  Com- 
pany and  you  are  calling  this  witness  to  the  stand 
and  by  calling  him  you  [69]  are  vouching  for  him. 
Now,  that's  all.  If  your  duties  are  such  that  you 
cannot  occupy  the  dual  position,  you  should  with- 
draw from  the  case.  You  should  not  put  yourself 
in  a  position  of  having  inconsistent  duties  or  alle- 
giance here. 

Mr.  Steffes:  They  are  not,  and  under  the  law, 
as  I  understand  it,  they  are  not  inconsistent  or 
dual.     They  are  cumulative,  in  that 

The  Member:  Well,  I  don't  want  to  argue  it 
with  you. 

Mr.  Stefees:     Well,  then  I  will 

The  Member:     Are  you  calling  this  witness? 

Mr.  Steffes:  I  am  not  calling  the  witness.  Mr. 
Sandrich  may  call  the  witness  and  the  witness  may 
speak  for  himself  and  testify  or  refuse  to  testify 
on  whatever  grounds  that  he  desires  to  do  so. 

The  Member:     Let  us  proceed. 

By  Mr.  Sandrich: 

Q.  Did  you  state  your  name?  Or,  if  you  didn't, 
will  you  state  your  name,  please? 

A.     James  Maxfield. 

Q.     What  is  your  line  of  work,  Mr.  Maxfield? 

A.     I  am  a  financial  man,  and  a  mine  operator. 
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Q.  What  was  your  line  of  work  in  the  latter 
part  of  the  year  1932? 

A.  I  was  corporate  manager,  mining,  and  other 
enterprises. 

Q.  Had  you  ever  had  any  experience,  or  had 
you  ever  made  it  a  part  of  your  business  to  secure 
capital  for  companies  or  for  newly  formed  com- 
panies '? 

A.  I  think  at  this  time  I  should  explain  to  your 
Honor  that  I  am  going  to  refuse  to  testify  any 
further  in  this  proceeding.  I  refuse  on  the  grounds 
that  I  am  now  under  indictment  by  a  Federal  Grand 
Jury  in  the  State  of  Nevada,  and  that  indictment  is 
pending  before  Judge  Norcross  now,  and  to  testify 
without  the  advice  of  counsel  or  to  go  any  further 
in  this  matter  at  this  [70]  time  would  be  to  place 
myself  in  a  peculiar  position,  where  I  would  not 
understand — I  am  not  trained  to  understand  the 
matter  or  whether  I  should  or  shouldn't  testify.  I 
am  under  indictment  by  the  Federal  Grand  Jury 
on  the  solicitation  of  the  Internal  Revenue  De- 
partment. 

By  the  Member: 

Q.     May  I  ask  you  this  ?  A.     Yes. 

Q.  Is  that  indictment  at  all  connected  with  this 
Chiquita  Mining  Company? 

A.  The  indictment  grows  out  of  and  all  of  the 
charges  in  the  indictment,  as  I  read  them,  ai'e  a 
direct  result  of  the  Chiquita  Mining  Company's  af- 
fairs and  my  connection  with  the  Chiquita  Mining 
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Company's  affairs,  as  the  Internal  Revenue  knows, 
and  that  was  the  reason  why  I  didn't  voluntarily 
appear  here  as  a  witness. 

As  soon  as  the  indictment  is  disposed  of  I  would 
like  to  have  my  day  in  court,  to  come  in  here  and 
explain  the  situation  and  testify  fully.  I  find  my- 
self very  much  embarrassed  that  I  have  to  come 
before  any  court  and  refuse  to  testify  on  any 
grounds.  I  resent  the  indictment.  I  resent  the 
implications. 

The  Member:     Now,  just  a  minute. 

Have  you  anything  to  say,  Mr.  Sandrich? 

Mr.  Sandrich:  Not  to  this  witness,  no,  your 
Honor. 

The  Member:  Well,  if  this  witness  has  been 
charged  with  the  violation  of  the  law  under  a 
criminal  indictment  growing  out  of  some  transac- 
tions with  this  company  or  its  financing,  or  what 
not,  I  think  that  he  may  very  well  plead  that  it 
may  tend  to  incriminate  him. 

Mr.  Sandrich:  Your  Honor,  I  agree  with  that, 
and  I  have  no  desire  to  force  the  witness  to  in- 
criminate himself. 

The  Witness :  May  I  interrupt  there  ?  I  am  not 
saying  that  I  would  incriminate  mvself  in  any  way. 

■    [71] 

The  Member:     No. 

Mr.  Sandrich:  May  I  amend  that?  I  have  no 
desire  to  place  the  witness  in  any  kind  of  an  em- 
barrassing position  or  to  be  the  cause  of  any  im- 
plications arising.     I  merely  want  to  state  to  your 


Commissioner  of  Internal  Revenue  79 

(Testimony  of  James  Maxfield.) 
Honor  that  Mr.  Maxfield,  because  of  his  close  con- 
nection with  all  of  the  affairs  that  have  to  do  with 
this  depletion  matter,  and  because  of  his  almost 
total  knowledge  of  very  important  affairs  that  have 
to  go  into  it,  is  a  very  important  witness. 

Mr.  Tonjes :  For  the  record,  your  Honor,  I  think 
it  might  be  proper  for  me  to  state  that  from  my 
knowledge  of  the  facts  in  this  case,  Mr.  Maxfield 
did  play  some  part  in  the  organization  of  the  peti- 
tioner, and  the  issue  before  the  Board  in  the  deple- 
tion question,  as  I  gather,  relates  to  the  manner  in 
which  the  petitioner  acquired  certain  assets  and 
whether  or  not  the  purchaser  from  whom  they  ac- 
quired those  assets  remained  in  control  of  the  peti- 
tioner, and  it  is  my  belief  that  Mr.  Maxfield  might 
know  something  about  the  affairs,  I  mean  the  cir- 
cumstances surrounding  the  organization  of  the  pe- 
titioner. Whether  he  is  a  necessary  witness  or  not, 
I  am  not  prepared  to  state. 

Mr.  Sandrich :  May  I  take  the  liberty  of  adding 
to  your  remark,  counsel?  Mr.  Maxfield  not  only 
has  some  knowledge  of  those  affairs  and  Mr.  Max- 
field not  only  played  some  part  in  those  affairs; 
Mr.  Maxfield,  I  believe,  played  the  main  part  in 
those  affairs  and  had  a  total,  first  hand  knowledge 
of  all  of  them. 

The  Member:  Well,  I  don't  know  what  all  these 
things  are  about. 

Mr.  Sandrich :  I  merely  want  to  let  your  Honor 
know  the  importance  of  Mr.  Maxfield  to  our  case. 
I  have  no  further  questions. 
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The  Member:     Step  down. 
(Witness  excused.)  [72] 

The  Member:  It  seems  to  me  any  one  of  many 
people  could  testify  as  to  the  mechanics  of  the  oper- 
ation whereby  the  property  was  taken  over,  and 
there  must  be  written  contracts  that  disclose  how  it 
was  done. 

Mr.  Sandrieh:  Those  written  contracts,  your 
Honor,  have  been  delivered  to  the  Treasury  Depart- 
ment and  to  the  S.E.C.  and  at  the  present  time  I 
haven't  been  able  to  get  hold  of  them. 

The  Member:  You  could  have  gotten  hold  of 
them  by  a  subpena. 

Mr.  Sandrieh:  If  we  could  find  them,  to  know 
where  they  are  at  this  time. 

Mr.  Steffes:  You  see,  Mr.  Crupf,  the  investiga- 
tor, died,  and  we  offered  all  of  the  records  and  con- 
tracts, everything,  gave  them  into  his  possession, 
and  things  like  that,  and  certain  of  these  things  we 
have  been  unable  to  locate.  I  was  called  in  at  the 
last  minute  and  didn't  expect  to  act  as  counsel  until 
a  certain  emergency  arose  a  year  ago,  or  almost  a 
year  ago. 

The  Member:  Call  your  next  witness,  Mr.  San- 
drieh. 

Mr.  Sandrieh :     Mr.  Wilton. 
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called  as  a  witness  by  and  on  behalf  of  the  peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Sandrich : 

Q.    Will  you  state  your  name? 

A.     Hugh  Wilton. 

Q.     Mr.  Wilton,  do  you  refuse  to  testify? 

The  Member:  Now,  wait  a  minute.  Just  let  us 
ask  him  some  questions. 

Mr.  Sandrich :     All  right,  your  Honor. 

The  Member:  And  if  the  time  comes  that  he 
thinks  that  any  part  of  them  involve  this  and  he 
wants  to  say  so,  all  right.  [73] 

Mr.  Sandrich :     I  was  merely  trying  to  save  your 
Honor's  time.     I  am  sorry,  sir. 
By  Mr.  Sandrich: 

Q.     What  is  your  line  of  work,  Mr.  Wilton  ? 

A.     Real  estate  broker. 

Q.  What  was  your  line  of  work  in  the  latter  part 
of  the  year  1932? 

A.     I  was  working  for  Mr.  James  Maxfield. 

Q.     In  what  capacity,  please? 

A.  I  was  associated  with  him  in  the  financing  of 
the  Chiquita  Mining  Company. 

Q.  And  what  part  did  you  play  in  said  financ- 
ing? 

The  Witness:  Your  Honor,  I  would  like  to  re- 
fuse to  answer  those  questions  on  the  general  condi- 
tions that  Mr,  Maxfield  named. 
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By  the  Member : 

Q.     You  are  under  indictment? 

A.  I  am  also  under  indictment  on  the  same 
charges. 

Q.  Do  you  know  what  the  nature  of  the  indict- 
ment isf    What  does  it  charge? 

A.  Well,  I  read  the  indictment  over,  your 
Honor,  but  I  don't  fully  understand — I  didn't  fully 
imderstand  it.  Charges  were  four,  I  believe,  in 
number.  Generally,  as  I  understood  it,  it  was  fraud 
arising  out  of  the  sale  of  Chiquita  Mining  Company 
stock  in  regard  to  profits  that  were  allegedly  made 
from  the  sale  of  the  stock. 

Q.     Well,  is  it  a  State  charge  or  Federal  charge! 

A.     Federal  charge. 

Q.     Using  the  mails  ?  A.     No.  [74] 

Mr.  Maxfield :  No,  your  Honor,  it  isn  't,  and  may 
I  interrupt  ? 

The  Member:     Just  a  minute. 

Mr.  Maxfield :  My  future  is  tied  right  up  to  this, 
to  what  this  man  says,  and  I  am  not  represented  by 
comisel. 

The  Member :     Now,  just  be  patient. 

Mr.  Maxfield:  We  are  under  common  indict- 
ment, if  your  Honor  please. 

The  Member:  Just  be  quiet.  There  will  be  noth- 
ing that  will  affect  you  at  all. 

Mr.  Maxfield:     This  is  making  a  record. 

The  Member :     No. 

Mr.  Steffes :     Sit  down,  please. 
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By  the  Member: 

Q.  You  have  the  feeling  that  it  would  not  be 
wise,  by  reason  of  that  indictment,  to  testify  *? 

A.     Yes,  I  have,  your  Honor. 

The  Member:  I  will  not  require  you  to  answer 
under  the  circumstances. 

Anything  further? 

Mr.  Sandrich:  I  would  like  to  ask  a  question, 
your  Honor,  in  order  to  save  time.  I  would  like 
to  ask  the  witness  at  this  point  whether  he  will  or 
will  not  answer  my  further  questions,  to  save  the 
Court's  time,  and  that  will  be  the  only  question  I 
have. 

Mr.  Steffes:  I  believe  that  has  been  answered. 
He  refuses. 

Mr.  Sandrich:     That  is  all  I  have,  sir. 

The  Member:     Very  well,  you  can  step  dov^n. 
(Witness  excused.)  [75] 

Mr.  Steffes:  May  I  be  heard  on  one  subject  as 
counsel  in  this  proceeding  ? 

I  personally  know  of  my  own  knowledge  that  one 
of  the  men,  Mr.  Maxfield,  is  the  only  living  man — 
Mr.  James  J.  Smith's  brother  being  the  other — of 
certain  conditions  arising  or  affecting  the  deprecia- 
tion of  the  unit  purchased  at  the  Belle  Helen  mine 
on  the  other  side  of  Tonopah,  and  I  personally 
know  that  the  testimony  of  both  of  these  two  men 
is  vital  and  essential  to  a  proper  and  complete  de- 
termination of  the  issues  before  the  Board. 

The  Member:     Just  proceed  with  your  case. 
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Mr.  Steffes :     I  suggested,  since  counsel  called  the 
witnesses,  that  he  make  the  motion  but  he  requested 
me  to  make  the  motion  in  this  proceeding,  that  in 
view  of  the  refusal  of  the  last  two  witnesses,  Mr. 
James  Maxfield  and  Mr.  Hugh  Wilton,  to  answer 
further  questions  on  their  constitutional  grounds, 
which  I  believe  the  Court  understands,  that  it  is 
essential  to  a  proper  disposition  of  this  case  that  the 
hearing,  insofar  as  proof  on  the  part  of  petitioner 
is  concerned,  be  continued  until  such  date  as  that 
constitutional  guarantee  is  removed  by  a  final  dis- 
position of  the  indictments  pending  against  the  two 
witnesses  last  called,  and  I  so  move,  and  under  the 
rules  I  shall  prepare  a  motion  to  that  effect,  unless 
your  Honor  will  dispense  with  the  necessity  of  a 
written  motion  for  a  continuance  upon  the  grounds 
stated. 

The   Member:     That   motion   will   be   denied.     I 
don't  think  that  you  make  a  case  at  all. 
Mr.  Steffes:     I  didn't  understand. 
The  Member:     I  say  I  don't  think  you  make  any 
case  for  your  position  at  all. 

Mr.  Steffes :     On [76] 

The  Member:     Now,  just  a  minute,  if  you  will 
just  listen  to  me. 

Mr.  Steffes :  I  thought  your  Honor  had  finished. 
The  Member:  No,  I  haven't.  This  case  has  been 
set  a  long  time.  You  yourself,  say,  are  counsel  for 
these  witnesses  who  refuse  to  testify.  You  have 
known  all  about  it.  Now,  all  we  want  to  know  in 
this  case  is  how  a  certain  transaction  was  carried 
but,  not  the  details,  but  the  broad  general  principles, 


Commissioner  of  Internul  Revenue  85 

to  see  whether  you  come  witliin  the  Revenue  Act. 
Now,  there  is  no  showing — there  miglit  be  any  num- 
ber of  people  who  would  know  about  it.  I  would 
think  any  person  who  had  anything  to  do  with  it 
would  know  about  it. 

Mr.  Steffes:     Well,  I  could  testify 

The  Member:  Now,  you  cannot  come  into  court 
in  this  manner  at  the  last  minute  and  ask  for  con- 
tinuances and  delays  for  reasons  of  this  sort. 

Mr.  Steffes:  May  I  suggest  that  the  cause  for 
the  delay  was  not  occasioned  by  these  defendants  in 
the  indictment  proceedings  before  them,  but  was 
caused  by,  may  I  say,  the  routine  of  the  District 
Court  in  which  the  indictments  are  pending;  that 
just  recently,  and  the  last  step  taken — that  is,  we 
filed  our  brief  within  the  time,  by  associate  counsel 
— was  a  request  for  a  continuance  by  the  Govern- 
ment to  file  a  brief  on  a  demurrer  to  the  indict- 
ments, and  that  request  was  primarily  occasioned 
by  the  fact  that  the  Assistant  United  States  District 
Attorney  who  had  handled  the  indictment  had  just 
resigned  before  the  demurrer  was  filed  for  the  pur- 
pose of  running  for  another  office  in  the  State  oi* 
Nevada,  and  a  younger  man  who  did  not  know  the 
facts  as  well  as  the  man  handling  the  case  took  it 
over  and  requested  a  certain  length  of  time,  which 
was  later  extended  by  the  Court,  within  which  to 
file  a  reply  to  our  memorandum  of  points  and  au- 
thorities, which  were  filed  promptly  and  on  the  day 
that  we  appeared  and  filed  the  demurrer,  and  also  a 
motion  for  a  bill  of  particulars;  and  we  have  tried 
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to  hurry  this  matter  and  to  have  eliminated  as  much 
as  we  could.  [77] 

The  Member:  Mr.  Sandrich,  do  you  have  any- 
thing further  to  offer? 

Mr.  Sandrich:     Mr.  Steffes,  please. 

The  Member:  I  noticed  in  your  statement  that 
you  named  some  seven  people  who  were  interested 
in  this  matter. 

Mr.  Sandrich:  I  believe  I  mentioned  several 
people. 

The  Member:     Not  several  but  seven. 

Mr.  Sandrich:     Seven? 

The  Member:     Yes. 

Mr.  Sandrich:     Yes,  sir. 

The  Member:  I  should  think  any  one  of  the 
seven,  plus  the  documents,  could  establish  what  you 
are  talking  about. 

Mr.  Sandrich :  I  believe  I  can  with  this  witness, 
your  Honor. 

The  Member:    All  right. 

Mr.  Steff es :     Should  I  be  sworn  again  ? 

The  Member :  No,  you  have  been  sworn  once  in 
the  case. 
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having  heretofore  been  first  duly  sworn  was  recalled 
to  the  stand,  and  was  examined  and  testified  as 
follows : 

Direct  Examination 
(Resumed) 
By  Mr.  Sandrich: 

Q.  Mr.  Steffes,  will  you  please  state  what  your 
duties  or  what  you  did  in  coimection  with  the — I 
will  withdraw  that.  Will  you  please  state  what 
you  had  to  do  with  the  original  agreements  between 
the  parties  constituting  the  original  owners  of  the 
mining  claims  transferred  to  Chiquita  Mining  Com- 
pany, Limited,  and  the  transfer  of  said  claims,  the 
receipt  thereof  by  the  Mining  Company,  and  the 
issuance  of  stock  therefor?  Will  you  please  state 
what  you  had  to  do  with  regard  to  those  matters? 

A.  With  reference  to  the  original  transfer  of 
the  claims  constitut-  [78]  ing  14  mining  claims  to 
the 

Mr.  Tonjes:  I  object  to  that,  your  Honor,  as  not 
being  the  best  evidence  of  what  was  transferred  to 
the  corporation  and  what  the  claims  were. 

The  Witness :  Well,  I  will  withdraw  that  portion 
of  it.  With  reference  to  the  transfer  of  certain 
mining  claims  to  the  Chiquita  Mining  Company, 
Limited,  which  occurred  immediately  after  the  in- 
corporation  

Mr.  Tonjes:  I  object  to  the  witness  stating  when 
the  properties  were  transferred,  your  Honor.  The 
deeds  and  the  records  of  the  corporation  are  pre- 
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sumably  all  available,  and  to  have  this  witness  nar- 
rate what  his  construction  of  the  facts  are  is  highly 
objectionable. 

The  Witness:     May  I 

The  Member:     Just  a  minute. 

Mr.  Sandrich:  I  don't  see,  your  Honor,  that  the 
witness  is  narrating  his  construction  of  the  facts. 
The  witness  is  speaking  of  his  own  knowledge,  be- 
cause he  actually  saw  and  inspected  and  in  a  good 
many  cases  prepared  the  documents  effecting  such 
transfers. 

The  Member :  Well,  it  seems  to  me  that  you  must 
bring  the  witness  by  some  short  question  and  an- 
answers  to  the  point  as  to  whether  be  can  testify. 

Mr.  Sandrich;     Yes,  your  Honor. 

The  Member:  Now,  it  isn't  necessary,  if  you  ask 
him  what  his  connection  with  it  is,  that  he  should 
tell  the  life  history.  He  can  say  "I  was  counsel 
for  the  sellers,"  or  ''the  purchasers,"  and  stop,  and 
you  ask  another  question  and  we  can  see  where  we 
get. 

Mr.  Sandrich:    Yes,  your  Honor. 

By  Mr.  Sandrich: 

Q.  Did  you  represent  the  Chiquita  Mining  Com- 
pany, Limited,  in  the  acquisition  by  it  of  the  14 
mining  claims  originally  transferred  to  it  by  Jack 
H.  Smith  and  Otto  F.  Schwartz?  [79] 

A.     Not  at  the  exact  beginning. 

The  Member:     Just  answer  yes  or  no. 
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By  Mr.  Sandrich: 

Q.  Did  you  at  any  time  represent  Chiquita  Min- 
ing Company  on  those  particular  matters'? 

A.     I  did. 

Q.     When? 

A.  I  began  to  represent  the  Chiquita  Mining 
Company,  Limited,  during  the  month  of  May,  1933. 

Do  I  have  the  privilege  here,  as  in  other  courts, 
to  explain  the  answer;  that  I  also  represented  all 
the  other  parties  connected  with  the  transactions; 
that  is  the  miners  and  Mr.  Maxfield,  and  Mr.  Wil- 
ton, who  handled  the  affairs?  May  I  have  that 
privilege  ? 

The  Member:  You  have  already  answered, 
haven't  you? 

The  Witness :  Well,  I,  as  counsel,  will  be  willing 
to  stipulate  to  strike  if  I  don't  have  the  privilege. 

The  Member:  That  is  enough.  You  have  said 
enough. 

By  Mr.  Sandrich : 

Q.  In  connection  with  those  particular  transac- 
tions, did  you  represent  in  any  way  James  J.  Max- 
field  ?  A.     I  did. 

Mr.  Tonjes:  I  object  to  the  question,  your 
Honor,  as  being  irrelevant  and  immaterial.  The 
issue  in  this  proceeding  on  this  issue  is  whether  or 
not  the  persons  who  transferred  the  property  to  the 
petitioner  at  the  time  of  its  organization  had,  after 
its  organization,  the  same  interest  in  the  cory;)ora- 
tion  as  they  theretofore  had  in  the  properties  trans- 
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f erred;  and  the  corporation  was  organized  in  1932, 
November  18,  1932,  to  be  exact,  and  it  acquired 
these  properties,  as  I  understand  it,  sometime  prior 
to  the  date  to  which  the  witness  is  referring.  [80] 

Mr.  Sandrich:  Your  Honor,  these  questions  are 
leading  directly  to  that  point.  I  am  only  attempt- 
ing to  show  that  the  witness  is  capable  of  answering 
such  questions  with  regard  to  those  agreements  and 
those  transactions  as  I  shall  ask  him,  because  even 
though  he  did  not  come  into  the  picture  until  a 
short  time  afterwards,  he  had  control  of,  inspected, 
discussed  with  the  principals  and  advised  on  the 
documents  that  reflected  those  agreements,  and  also 
in  certain  very  important  particulars  was  under  the 
necessity  of  making  some  adjustments  and  some 
corrections  of  contradictory  or  erroneous  portions 
thereof.  Therefore,  I  maintain  that  these  questions 
do  lead  to  the  point. 

The  Member:  Well,  I  want  you  to  have  every 
opportunity,  but  I  want  it  to  be  conducted  in  the 
way  a  lawyer  would  conduct  it,  and  I  want  this  gen- 
tleman to  realize  that  he  is  here  as  a  witness  now 
and  not  as  an  attorney,  to  answer  questions  the 
way  a  witness  would  answer ;  no  arguments. 

Mr.  Sandrich :     I  will  do  my  best,  your  Honor. 

The  Member:  No  long  involved  answers,  but  as 
concise  as  you  can  make  it. 

Mr.  Tonjes :  Might  I  renew  my  objection  at  this 
time,  and  might  I  state  I  necessarily  have  to  be  very 
precise  in  the  character  of  testimony  that  comes  in, 
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due  to  the  fact  that  there  are  some  other  proceed- 
ings pending  and  what  might  be  adduced  in  this 
proceeding  might  have  some  bearing  on  the  other 
proceeding ;  therefore,  I  am  going  to  be  as  technical 
as  I  can  in  order  to  protect  the  record. 

Mr.  Maxfield :     May  I  inquire  as  to  what  proceed- 
ings counsel  refers  to? 

The  Member:     I  must  say  that  you  cannot  act  in 
this  matter.     You  are  in  court. 

Mr.  Maxfield:     I  realize  that. 

The  Member:  You  are  not  a  petitioner  to  this 
proceeding. 

Mr.  Maxfield :  I  realize  that  but  I  am  here  with- 
out counsel.  [81] 

The  Member:     Just  be  seated. 

Mr.  Maxfield:     And  this  man  is  my  counsel. 

The  Member:     You  just  be  seated. 

Mr.  Maxfield :     And  he  is  being  asked  to  testify. 

The  Member:     You  just  be  seated  now. 

Mr.  Sandrich:  Will  the  Reporter  please  read 
back  the  last  question  that  I  asked? 

(Whereupon  the  reporter  read  the  question 
as  follows:  "Q.  In  connection  with  those  par- 
ticular transactions,  did  you  represent  in  any 
way  James  J.  Maxfield?") 

By  Mr.  Sandrich : 

Q.  And  in  connection  with  those  particular 
transactions,  did  you  represent  in  any  way  one 
Hugh  S.  Wilton?  A.     Hugh  Wilton.     Yes. 

Q.     Hugh  Wilton.     And  in  connection  with  those 
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particular  transactions,  did  you  represent  Jack  M. 

Smith'?  A.     I  did. 

Q.  In  connection  with  those  particular  transac- 
tions, did  you  represent  Otto  F.  Schwartz? 

A.     I  did,  indirectly. 

Q.  Will  you  please  explain  what  you  mean  by 
that? 

Mr.  Tonjes:  I  object  to  the  question  as  being 
irrelevant  and  immaterial,  your  Honor. 

Mr.  Sandrich:  The  question  is  material,  your 
Honor,  because  Otto  P.  Schwartz  was  one  of  the 
original  parties  to  all  of  these  agreements. 

The  Member:  What  are  you  trying  to  get,  what 
point,  with  this  witness? 

Mr.  Sandrich:  I  am  trying  to  establish  the  fact 
that  this  witness  [82]  knows  of  his  own  knowledge 
certain  elements  of  the  agreements  and  actual  oc- 
currences in  connection  with  the  transfer  of  prop- 
erties to  Chiquita  Mining  Company,  Limited,  and 
the  issuance  of  its  stock  for  those  properties  that 
result  in  the  owners  of  the  properties  not  being  in 
control  of  the  corporation  after  such  transfer. 

The  Member:  I  take  it  the  transaction  was  in 
writing.  That  is,  a  transaction  certainly  conveying 
the  mining  claims  would  be. 

Mr.  Sandrich:     Yes,  your  Honor. 

The  Member:  And  I  suppose  the  agreement  to 
transfer  to  the  corporation  for  shares  of  stock  was 
in  writing? 

Mr.  Sandrich:  There  were  a  number  of  agree- 
ments.    There  seemed  to  have  been  some  confusion 
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in  the  early  stages  of  the  game,  your  Honor,  and  it 
appears  that  a  number  of  the  matters  were  handled 
in  a  manner  not  contemplated  or  not  desired  by  the 
parties,  and  a  great  number  of  adjustments,  amend- 
ments and  substitutions  were  made  which  result  in 
a  very  complicated  mess,  to  use  that  word.  Now, 
your  Honor  remarked  a  while  ago  that  your  Honor 
was  interested  in  the  broad  aspects  of  the  thing  and 
was  not  so  much  concerned  with  the  details  but 
wanted  enough  to  show  whether  or  not  this  situation 
resulted  in  the  original  owners  of  the  mining  claims 
having  the  control  of  the  corporation  after  such 
transfer. 

The  Member :     But  it  has  got  to  be  in  a  legal  way. 

Mr.  Sandrich:  I  am  trying  to  do  it  in  a  legal 
way,  your  Honor.  I  am  trying  to  question  this  wit- 
ness. 

The  Member:  The  way  to  do  it  is  to  first  pro- 
duce the  contracts,  put  people  on  the  stand  to 
identify  them,  bring  out  the  minutes  of  the  corpo- 
ration, if  you  have  anybody  who  was  actually  a 
party  to  the  contract  to  explain  it,  bring  them  and 
put  them  on  the  stand.  [83] 

Mr.  Sandrich:  Those  are  in  existence,  your 
Honor,  but  they  are  not  in  court.  Some  of  those 
records  are  in  Nevada.  Some  of  those  records  are 
in  the  hands  of  the  Treasury  Department,  and  I 
believe  some  of  them  are  in  the  hands  of  the  S.E.C. 

The  Member:  They  all  can  be  reached  by  a  sub- 
pena,  anywhere  in  the  United  States. 
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Mr.  Sandrich:  May  we  have  sufficient  time  in 
which  to  secure  those  records'? 

The  Member :     This  is  your  day  in  court. 

Mr.  Sandrich:  Well,  it  seems  that  if  we  haven't 
got  the  records  we  haven't  got  a  chance  to  secure 
the  records,  and  if  your  Honor  won't  permit  our 
oral  testimony 

The  Member:  I  don't  see  where  you  are  going 
to  produce  oral  testimony  as  to  a  transaction  that 
was  covered  by  a  written  contract  unless  you  first 
make  that  showing  which  would  entitle  you  to  use 
secondary  evidence.  Now,  your  very  statement  is 
that  those  agreements  are  about  but  you  haven't 
seen  fit  to  get  them. 

Mr.  Sandrich:  I  didn't  mean  to  put  it  that  way, 
your  Honor.  I  haven't  been  able  to  get  them. 
Doesn't  that  rule  apply,  your  Honor,  only  in  trying 
to  establish  the  contents  of  those  agreements  as 
such,  verbatim,  a  :ad  not  the  intent  and  purpose  ? 

The  Member :  Well,  once  we  have  the  agreement, 
if  there  is  some  ambiguity  about  it,  or  something  of 
that  sort,  it  may  be  explained,  but  it  is  not  going  to 
be  explained  by  somebody  who  is  not  a  party  to  it. 
As  I  understand  it,  this  witness  didn't  draw  those 
contracts. 

Mr.  Sandrich:  Your  Honor,  this  witness  drew  a 
number  of  the  effective  contracts  and  was  under  the 
necessity  of  redrawing  a  number  of  the  [84]  orig- 
inal contracts  which  have  not  been  properly  pre- 
pared. 
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Mr.  Tonjes:  That  is  a  conclusion  as  well,  your 
Honor. 

Mr.  Sandrich:  It  is  not  a  conclusion,  counsel, 
because  I  have  in  the  past  seen  those  contracts.  I 
have  discussed  them  with  as  many  of  the  parties 
involved  as  I  could  reach  and  they  have  all  told 
me  that  the  contracts  as  amended  or  as  corrected, 
or  what  you  will,  by  this  witness,  did  in  the  end 
reflect  what  they  originally  had  in  mind. 

Mr.  Tonjes:  That,  perhaps,  is  so,  and  if  the 
proof  of  those  facts  can  be  adduced,  we  might  have 
that  result,  but  I  want  the  proof;  either  counsel's 
statement  or  this  witness'  statement  to  that  effect. 

Mr.  Sandrich:  I  will  excuse  the  witness,  your 
Honor. 

The  Member:  Veiy  well.  I  will  give  you  a  five 
minute  recess. 

Thereupon  a  recess  was  taken  for  five  min- 
utes, at  the  conclusion  of  which,  the  following 
occurred : 

Mr.  Steffes:  If  the  Court  please,  as  part  of 
filing  my  application  for  admission,  it  was  necessary 
for  me  to  read  the  rules,  and  I  wanted  to  verify 
my  understanding  of  a  certain  rule  that  I  read  yes- 
terday with  reference  to  the  motion  for  a  continu- 
ance, so  that  the  record  may  be  clear.  I  made  a 
motion  for  a  continuance  when  the  two  witnesses 
refused  to  answer  on  constitutional  grounds  and  at 
that  time  I  mentioned  my  willingness  to  reduce  that 
motion  to  writing.  Under  Rule  20  of  the  Board  they 
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should  be  in  writing,  and  I  did  not  clearly  under- 
stand whether  the  denial  of  the  motion  was  made 
because  the  motion  hadn't  previously  been  placed  in 
w^riting  or  whether  it  was  made  upon  general 
grounds  and  that  this  Member  of  the  Board,  in 
effect,  waived  the  necessity  of  reducing  it  to 
writing. 

The  Member:  That  is  right.  There  is  no  ne- 
cessity for  a  motion  for  a  continuance  in  the  midst 
of  a  trial  to  be  in  writing.  [85] 

Mr.  Steffes:  Well,  the  rule  is  quite  general  and 
by  reason  of  the  fact  that  I  am  a  novice  in  trying 
these  matters  as  disclosed,  I  wasn't  sure  just  what 
modification  to  that  rule  had  been  made. 

The  Member:  I  do  not  regard  the  motion  as 
timely  or  meritorious.  There  was  no  satisfactory 
showing  to  me  that  evidence  was  not  available  to 
prove  the  issues  in  the  case.  The  case  was  set  a 
long  time  ago,  set  in  August,  and  you  were  counsel, 
so  you  state,  for  the  very  witnesses  who  are  re- 
fusing to  testify.  You  were  fully  aware  of  the 
whole  matter  and  the  motion  for  a  continuance 
under  these  circumstances  is  not  timely  or  merit- 
orious and  is  denied. 

Mr.  Steffes:    I  hesitate 

The  Member:  You  can  except  to  it  or  not,  but 
I  don't  want  to  hear  any  more  about  it. 

Mr.  Steffes :  We  do  except  to  it,  and  at  the  time 
this  matter  was  first  set  for  hearing  on  August 
26th  we  were  then  waiting  the  brief  of  the  Govern- 
ment in  the  Internal  Revenue  matter  in  Nevada. 
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And — well,  there  was  another  matter  that  came  to 
my  attention  that  I  don't  think  I  should  state. 

The  Member:  Mr.  Sandrich,  you  are  the  chief 
counsel  in  this  matter.  Have  you  anything  further? 

Mr.  Sandrich:  Your  Honor,  I  would  like  to  re- 
quest at  this  time  that  Mr.  Steffes  be  permitted 
to  make  such  representations  to  the  Court,  because 
of  conditions  that  I  don't  want  to  go  into  too 
deeply.  I  feel  at  this  minute  inadequate  to  go  into 
much  discussion  or  argument.  In  other  words,  I 
don't  feel  very  well.  I  would  like  to  get  Mr.  Steft'es 
permitted  to  take  over. 

The  Member:     What  is  it  you  want  him  to  do? 

Mr.  Sandrich:  I  would  like  to  have  him  per- 
mitted to  make  any  representations  or  other 
language  as  he  find  necessary  or  desirable  to  make 
[86]  in  addition  to  what  has  been  said. 

The  Member:  Call  any  witness  that  you  have, 
Mr.  Steffes.     Let  us  proceed. 

Mr.  Steffes:  I  would  like  to  make  a  showing  as 
the  reason  for  the  absence  of  documentary  testi- 
mony at  this  time — well,  I  would  like  to  make  that 
showing  so  as  to  lay  the  foundation  for  the  produc- 
tion of  secondary  evidence  in  lieu  of  such  primary 
evidence. 

The  Member:  Well,  what  are  you  going  to  do? 
Go  ahead. 

Mr.  Steffes:  In  this  matter,  if  the  Court  please, 
for  a  period  of  approximately  18  months,  all  of  the 
books  and  records  of  the  corporation  and  all  of  the 
audit  figures,  the  audit  spreads  and  records  of  Mr. 
Sandrich  were  made  to  Mr.  Crupf  of  the  S.E.C.    I 
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didn't  know  until  about  six  months  after  his  death 
— the  investigation  suddenly  stopped  and  about  six 
months  later  I  found  out  that  he  had  died.  He  died 
about  a  year  ago.  By  reason  of  that  fact  I  person- 
ally know 

Mr.  Tonjes:  If  your  Honor  please,  I  object  to 
the  witness'  or  counsel's  statement  as  not  being  ma- 
terial to  the  procedeings  here.  I  am  willing  to  listen 
to  any  secondary  evidence  he  has  to  offer.  I  thought 
that  was  the  purpose  of  your  Honor's  statement 
just  now,  to  permit  him  to  offer  secondary  evidence, 
and  I  see  no  purpose  in  him  making  this  statement 
at  this  time. 

Mr.  Steffes:  Well,  the  secondary  evidence,  may 
I  suggest  to  counsel,  for  the  enlightenment  of  your 
Honor,  would  be  my  personal  knowledge  of  those 
documents  which  I  personally  prepared  and  some 
of  which,  at  least,  I  personally  turned  over  to  Mr. 
Crupf  of  the  S.E.C.,  and  by  reason  of  which  we 
have  been  unable  to  get  the  original  documents  or 
to  locate  where  they  are.    The  situation  is  this 

The  Member:  Now,  let  me  ask  you  something. 
We  are  just  going  along  [87]  here  and  taking  a  lot 
of  time.  Do  you  understand  w^hat  you  have  to  prove 
in  this  proceeding  in  order  to  prevail? 

Mr.  Steffes:    Yes,  I  believe  I  do. 

The  Member :  All  right,  now  state  it  to  me,  what 
you  have  to  prove. 

Mr.  Steffes:  I  believe  that  we  should  prove — 
may  I  put  it  this  way?  The  Government  has  fixed 
a  10  percent  or  10  year  life  on  the  personal  prop- 
erty which  is  the  subject  matter  of  the  depreciation 
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question  now  being  tried;  whereas  the  ])etitioner 
has  fixed  one-half  of  the  life  of  that  personal  prop- 
erty as  the  proper  basis  of  computation. 

The  Member:  All  right,  now.  As  1  understand 
you,  counsel,  we  have  already  disposed  of  that  part 
of  the  case.     Now,  what  about  the  other  })art'? 

Mr.  Steffes:    No. 

The  Member:    Oh,  yes. 

Mr.  Tonjes:  Counsel  rested,  if  your  Honor 
please.    That  is  my  recollection. 

The  Member:  Counsel  rested  on  that  part  of  the 
case.  Now,  what  is  the  other  part  that  you  were 
going  to  prove  % 

Mr.  Steffes:  Well,  I  either  wasn't  listening — be- 
cause I  had  a  definite  discussion  with  counsel  to  the 
effect  that  the  witnesses  Maxfield  and  Wilton  would 
be  called  upon  the  conclusion  of  that  jjarticular 
point  and  prior  to  the  taking  up  of  the  depletion 
point. 

The  Member:  We  are  concerned  now  with  the 
depletion  point.  Now,  what  is  it  that  you  think  you 
have  got  to  prove? 

Mr.  Steffes :  Well,  if  the  Court  and  counsel  feel 
and  hold  at  this  time  that  petitioner  has  rested  upon 
the  question  of  depreciation,  I  wish  to  State  to  the 
Court  that  it  is  not  my  understanding,  and  I  will 
verify  it  with  my  associate  counsel.  I  understand 
counsel,  although  I  tried  to  make  myself  [88]  clear 
to  counsel  that  we  desired  to  have  the  matters  which 
I  intended  to  discuss  taken  up  during  the  deprecia- 
tion part  of  the  hearing,  but  he  states  that  they 


100  Chiquita  Mining  Co.,  Ltd.  vs. 

have  rested  on  that  part,  and  on  account  of  the  rela- 
tive situation  between  depreciation  and  depletion,  I 
have  no  serious  objection  there.  However,  do  I  un- 
derstand correctly  that  the  witnesses  Maxfield  and 
Wilton  refused  on  constitutional  grounds  to  testify 
during  the  depreciation  part  of  this  hearing? 

The  Member:  Well,  didn't  you  call  the  witnesses 
yourself  ? 

Mr.  Sandrich:  No,  your  Honor.  I  called  those 
two. 

The  Member:    Well, 

Mr.  Steif  es :    That  may  be  so. 

The  Member :  Just  a  minute.  To  get  this  in  the 
record,  you  people  there,  you  and  Mr.  Sandrich, 
are  acting  as  a  unit  in  this  proceeding.  Now,  what 
one  does  the  other  is  bound  by.  You  are  both  coun- 
sel in  one  case.  Now,  he  has  rested  his  case  and  he 
called  the  witnesses.  It  is  the  same  as  your  calling 
the  witnesses.  Now,  you  can't  ask  me  as  to  what 
you  called  them  for. 

Mr.  Steffes:  I  would  have  preferred  to  have  re- 
mained out  of  this  proceeding,  but  I  came  here  as 
a  standby,  if  I  might  make  this  explanation,  as  I 
did  a  year  ago,  in  the  Internal  Revenue  matter  be- 
cause of  Mr.  Sandrich 's  condition  of  health,  and  I 
took  over  on  a  day's  notice,  and  insofar  as  the  de- 
preciation is  concerned,  I  tried  to  make  myself  clear 
to  Mr.  Sandrich  that  the  witnesses  themselves,  not 
I  as  their  counsel — I  was  told  that  I  was  appearing 
in  this  case — that  is  a  personal  privilege. 

The  Member:  I  understand  that.  Now,  let  us 
get  to  the  point. 
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Mr.  Steffes :    The  point  is  this. 

The  Member:  What  have  you  got  to  prove  to 
prove  your  second  point  ? 

Mr.  Steffes:  Well,  I  would  like  to  make  this 
comment,  because  I  [89]  feel  that  here  is  a  mis- 
understanding, that  that  refusal  to  testify  or  to 
offer  evidence  by  these  two  witnesses  goes  to  the 
question  of  depreciation  as  well  as  the  question  of 
depletion,  and  I  make  that  with  all  due  respect  to 
the  Court,  having  a  personal  knowledge  of  the  facts 
upon  which  that  request  and  motion  is  made. 

The  Member :    Is  that  all  you  have  to  say  ? 

Mr.  Steff es :    On  that  point. 

The  Member:  Well,  I  might  say  that  you 
haven't  shown  to  me  that  you  have  the  slightest  un- 
dertsanding  of  the  second  point  that  we  are  con- 
cerned with  in  this  case,  which  is  a  question  of  de- 
pletion. 

Mr.  Steffes:  I  didn't  think  we  had  entered  it 
yet,  your  Honor.  My  understanding  was  that  the 
witnesses  were  called  by  Mr.  Sandrich  on  the  ques- 
tion of  depreciation,  and  1  still  feel  that  my  recol- 
lection of  the  record  is  correct,  and  that  during  that 
portion  of  the  hearing  both  witnesses  and  each  of 
them  refused  to  testify  on  their  constitutional 
grounds.  Now,  if  that  has  been  disposed  of,  I  have 
no  alternative  but  to  proceed  with  the  question  of 
depletion. 

The  Member:  What  do  you  understand  you 
have  got  to  prove?  Tell  me  what  you  have  got  to 
prove. 

Mr.  Steff es :    On  which  point  ? 
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The  Member :     On  the  question  of  depletion. 

Mr.  Steffes :  On  the  question  of  depletion,  I  un- 
derstand that  we  have  to  prove  numerous  items 
going  into  the  question,  one  of  which,  for  instance, 
is  the  cost  price  to  the  corporation  of  the  mining 
properties  which  it  acquired. 

The  Member:    The  cost  price. 

Mr.  Steffes:  That  was  explained  to  me  during 
probably  a  three  or  four  hour  session  by  Mr.  Han- 
son, the  engineer  who  was  here  yesterday,  by  [90] 
Mr.  Wells^ — I  subsequently  found  his  name — ^the  au- 
ditor, and  by  Mr.  Evans,  the  special  agent  of  the 
Internal  Revenue  Department,  who  came  to  my 
office  in  Las  Vegas  to  discuss  this  precise  point  of 
depreciation. 

The  Member :  Who  is  your  witness  to  prove  the 
cost  or  value?  Who  have  you  got  here  in  the  court 
room  to  prove  it  ? 

Mr.  Steffes:  The  witness  to  i^rove  the  cost  are 
the  records  of  the  corporation  which  Mr.  Sandrich 
has  here  or  can  produce  within  probably  ten  min- 
utes^-^his  office  is  only  a  couple  of  blocks  from  here 
—showing  the  determination,  a  prior  determination 
of  that  cost  upon  two  occasions. 

The  Member:  That  has  nothing  to  do  with  this. 
You  are  trying  a  law  suit. 

Mr.  Steffes :    Yes,  your  Honor. 

The  Member:  What  is  done  elsewhere  has  noth- 
ing to  do  with  this.  You  are  trying  it  right  in  this 
court  room. 

Mr.  Steffes:  But  there  is  one  question  as  a 
lawyer,  practicing  before  the  District  Court,  and 
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I  read  the  rules  that  this  l^oard  foHows  the  rules 
of  the  District  Court  of  the  District  of  Columbia, 
that  the  doctrine,  for  instance,  of  estoppel  applies, 
and  I  had  that  particular  point  raised  in  the  face 
of  opposition  and  was  upheld  on  that  point,  and 
that  is  our  position. 

The  Member:     Have  you  got  anything  more? 

Mr.  Tonjes:  I  have  nothing  further,  your  Honor, 
no,  sir. 

The  Member:  Have  you  got  anything,  Mr.  Sand- 
rich  f 

Mr.  Sandrich :  Nothing,  your  Honor,  except  that 
I  am  making  the  offer  to  bring  the  rest  of  my 
records,  my  audit  records  of  the  Chiquita  Mining 
Company,  Limited,  and  offer  them  in  toto.  ' 

The  Member:  You  can't  offer  records  that  way, 
Mr.  Sandrich.  I  [91]  think  your  difficulty,  if  I 
can  be  frank,  is  you  are  trying  a  law  suit  and  you 
are  a  C.P.A.  Now,  there  are  ways  to  do  these 
things.  Cases  are  tried  here  in  the  same  way  as 
in  the  Federal  District  Court,.  They  are  governed 
by  the  rules  of  evidence.  You  can't  just  bring  in 
a  lot  of  documents  and  put  them  on  the  table.  :  . 

Mr.  Sandrich :    Your  Honor 

The  Member:  No,  I  have  been  pretty  patient 
about  this  matter,  and  it  seems  to  me  that  the  time 
has  come  to  conclude  it,  because  I  don't  see  where 
you  have  at  all  the  evidence  that  is  going  to  help 
you  on  the  second  point. 

Mr.  Sandrich:  These  documents  that  we  speak 
of,  your  Honor,  my  files,  my  working  papers  cover- 
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ing  that  particular  period  of  time  do  constitute  the 
only  existing  record  of  those  transactions. 

Mr.  Tonjes:  Well,  let  the  record  show  that  I 
object  to  the  offer  as  made,  your  Honor. 

Mr.  Steffes:  May  I  cite  a  precedent  estab- 
lished  


The  Member :  No,  I  am  going  to  hear  Mr.  Sand- 
rich,  not  you. 

Mr.  Sandrich:  Your  Honor,  isn't  it  a  fact  that 
a  C.P.A.  having  made  a  detailed  audit  of  a  concern, 
that  his  evidence  and  his  findings  are  competent  in 
evidence  as  to  smn  totals  and  a  general  exposition 
of  the  events'? 

Mr.  Tonjes:  We  have  no  such  problem  before 
the  Board.  We  have  no  accounting  problem  in- 
volved here. 

Mr.  Sandrich:  We  have  a  question  of  fact  in- 
volved, questions  which  I  myself,  as  the  auditor,  as 
a  certified  public  accountant,  went  into  and  verified 
and  built  up  my  records  therefrom,  and  it  seems 
to  me  that  those  would  be  competent  evidence. 

The  Member:  If  I  understand  your  second 
point,  I  will  explain  it  to  you,  as  to  what  I  think 
is  the  point.  Now,  the  Government  has  said  that  you 
[92]  must  take  the  same  basis  for  depletion  that 
the  previous  owners  of  these  mining  claims  had. 

Mr.  Sandrich:  When  you  use  the  second  per- 
son, your  Honor,  do  you  mean  Chiquita  Mining 
Company,  Limited,  or  any  corporation  or  any  min- 
ing company? 

The  Member:  I  mean  specifically  this  company. 
Now,  the  law  provides  that  where  properties  are 
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transferred  to  a  corporation  for  stock,  and  the 
same  control  and  interest  prevails,  that  then  the 
corporation  for  depletion  and  depreciation  takes  the 
same  basis  as  the  transferor. 

Mr.  Sandrich :    That  is  correct. 

The  Member:  Now,  if  you  do  not  fall  within 
that  provision,  then,  of  course,  where  stock  is  issued 
the  mining  company,  the  successor  company  would 
take  a  basis  equal  to  the  fair  market  value  of  the 
proi)ei*ty  when  they  got  it  for  the  stock,  or,  in  other 
words,  the  value  of  the  stock,  for  the  claims.  Now, 
it  seems  to  me  the  only  way  this  point  would  have 
been  proven  would  be  to  start  out  with  your  mining 
claims. 

Mr.  Sandrich:  That  is  what  I  had  intended  to 
do,  your  Honor. 

The  Member :  All  right.  Show  who  owned  them, 
show  the  relative  interests  of  the  several  people  in 
them,  produce  the  contract  whereby  these  claims 
were  to  be  transferred  to  the  mining  company,  pro- 
duce your  stock  books  and  show  what  stock  was 
issued,  show  the  minutes  giving  the  details  of  the 
transaction,  and  what  not,  and  if  that  did  not  bring 
you  within  this  restricted  position,  then  you  would 
prove  your  values  here  as  a  basis  for  depreciation, 
which  would  have  to  be  a  new  basis,  then,  either 
based  on  the  value  of  the  claims  or  the  cost  of  the 
stock,  and  the  only  way  you  could  do  that  is  to 
produce  witnesses  who  know  the  value  as  of  that 
time,  the  fair  market  value.  You  can't  prove  that 
by  an  audit  you  made.  [93] 

Mr.  Sandrich:    No,  your  Honor,  but  I  can  prove 


106  Chiquita  Mining  Co.,  Ltd.  vs. 

by  an  audit  I  made  the  way,  the  manner  in  which 
and  the  times  at  which  certain  quantities  of  capital 
stock,  as  a  matter  of  fact,  all  of  the  capital  stock, 
were  issued,  and  my  working  papers  happen  to  be 
the  first  adequate  record  prepared  on  those,  from 
my  working  papers  where  the  entries  were  copied 
into  the  stock  ledger  and  journal.  Now,  as  to  valua- 
tion, Mr.  Maxfield  and  Mr.  Wilton  had  a  very  in- 
timate knowledge  of  that  and  were  parties  to  the 
transactions. 

The  Member:  There  are  plenty  of  people.  I 
want  to  know  what  a  building  was  worth  here  in 
Los  Angeles  ten  years  ago.  It  may  be  that  there 
are  people  who  handled  the  deal  that  know,  but  I 
may  go  out  ^and  get  a  real  estate  man  who  is  an 
authority.    He  can  testify. 

Mr.  Sandrich :    Well,  that 

The  Member:  I  don't  care  to  argue  indefinitely 
with  you. 

Mr.  Sandrich:  In  that  case,  your  Honor, 
wouldn't  a  letter  from  the  Revenue  Department  in 
which,  after  examination,  they  had  decided  that 
those  claims  were  worth  a  certain  amount  of  money 
be  admissible? 

Mr.  Tonjes:    No. 

The  Member:  It  is  not  admissible  in  this  trib- 
unal. You  might  get  Government  counsel  to  agree 
with  you.  That  is  a  different  thing.  But  it  has  no 
probative  weight  otherwise. 

Well,  we  will  close  the  record  and  I  will  allow 
the  parties  thirty  days  to  file  a  memorandum  in 
support  of  their  position. 

(Hearing  concluded.)  [94] 
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Petitioner,  Chiquita  Mining  Company,  Ltd.,  ten- 
ders and  presents  the  foregoing  as  its  Statement  of 
Evidence  in  this  case,  and  prays  that  the  same  may 
be  approved  by  The  Tax  Court  of  the  United  States 
and  made  a  part  of  the  record  in  tliis  cause. 

MARK  J.  SANDRICH,  C.P.A. 
756  South  Broadway, 
Los  Angeles  14,  California 
A.  P.  G.  STEFFES 

1217  Foreman  Building, 
707  South  Hill  Street, 
Los  Angeles  14,  California. 
Attorneys  for  Petitioner. 

[Endorsed] :  T.C.U.S.  Filed  April  13, 1944.  [95] 


[Title  of  Tax  Court  and  Cause.] 

STIPULATION  AND  AGREEMENT  TO 
STATEMENT  OF  EVIDENCE 

It  Is  Hereby  Stipulated,  by  and  between  the 
parties  through  their  respective  counsel,  that  the 
foregoing  Statement  of  Evidence  constitutes  a 
statement  of  all  the  material  evidence  adduced  at 
the  hearing  before  the  above-entitled  Court,  and  the 
same  is  approved  by  the  undersigned  as  attorneys 
for  the  Petitioner  on  Review,  and  by  the  under- 
signed, J.  P.  Wenchel,  Chief  Counsel  for  the  Bu- 
reau of  Internal  Revenue,  as  attorney  for  the  Com- 
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missioner  of  Internal  Revenue,  Respondent  on  Re- 
view. 

Dated  this  13th  day  of  April,  1944. 
A.  P.  G.  STEFFES 

1217  Foreman  Building 
707  South  Hill  Street, 
Los  Angeles  14,  California 
Attorney  for  Petition  on 
Review 
(s)       J.  P.  WENCHEL 

Bureau  of  Internal  Revenue 
Attorney  for   Respondent   on 
Review 

MARK  J.  SANDRICH,  C.P.A. 
756  South  Broadway, 
Los  Angeles  14,  California 
Of  Counsel.  [96] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD 

To  the   Clerk   of   The   Tax  Court  of  the   United 

States : 

You  will  please  prepare,  transmit  and  deliver  to 
the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  copies  duly  certified 
as  correct  of  the  following  documents  and  records 
in  the  above-entitled  cause  in  connection  with  the 
Petition  for  Review  by  the  said  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  heretofore  filed  by 
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the  above-named  Petitioner;  and  Petitioner  hereby 
designates  the  same  as  the  record  on  review 
therein : 

1.  Docket  entries  of  the  proceedings  before  the 
Tax  Court  of  the  United  States. 

2.  Amended   petition   for  redetermination. 

3.  Answer  to  amended  petition  for  redetermina- 
tion. 

4.  Findings   of   fact   and   opinion   of   The   Tax 
Court  of  the  United  States. 

5.  Order  of  redetermination.  [97] 

6.  Motion  to  reopen  cause,  with  supporting  af- 
fidavits. 

7.  Order  denying  motion  to  reopen  cause. 

8.  Petition  for  review,  by  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 

9.  Notice  of  filing  petition  for  review. 

10.  Statement  of  evidence. 

11.  Orders  enlarging  time  for  transmission  and 
delivery  of  docmnents. 

12.  This  designation  of  record. 

13.  Notice  of  filing  this  designation  of  record, 
and  the  admission  of  service  thereof. 
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Said  transcript  to  be  prepared  as  required  by 
law   and  the   rules   of  the   United    States    Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 
(s)       A.  P.  a.  STEFFES 

1217  Foreman  Building, 
707  So.  Hill  Street, 
Los  Angeles  14,  Calif. 
Attorney  for  Petitioner. 

MARK  J.  SANDRICH,  C.P.A. 
756  South  Broadway, 
Los  Angeles  14,  California. 
Of  Counsel. 

Service  of  a  copy  of  this  designation  of  record 
is  hereby  admitted  this  13th  day  of  April,  1944,  and 
agreed  to. 

(s)  J.  P.  WENCHEL, 
C.A.R. 

Chief  Counsel  Bureau  of  In- 
ternal Revenue 
Attorney  for  Respondent 

[Endorsed] :    T.C.U.S.  Filed  April  13,  1944.  [98] 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  108263 

CHIQUITA  MINING  COMPANY,  LTD., 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
CERTIFICATE 

I,  B.  D.  Gamble,  clerk  of  The  Tax  Court  of  the 
United  States  do  hereby  certify  that  the  foregoing 
pages,  1  to  98,  inclusive,  contain  and  are  a  true  copy 
of  the  transcript  of  record,  papers,  and  proceedings 
on  file  and  of  record  in  my  office  as  called  for  by 
the  Praecipe  in  the  appeal  (or  appeals)  as  above 
numbered  and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  19th  day  of  April,  1944. 

B.  D.  GAMBLE 

Clerk,  The  Tax  Court  of  the 
United  States. 
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[Endorsed]:  No.  10759.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Chiquita 
Mining  Company,  Ltd.,  Petitioner,  vs.  Commission- 
er of  Internal  Revenue,  Respondent.  Transcript 
of  the  Record.  Upon  Petition  to  Review  a  De- 
cision of  The  Tax  Court  of  the  United  States. 

Filed  May  1,  1944. 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 


,>{/'i 


No.  10759 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Chiquita  Mining  Company,  Ltd., 

Petitioner, 
vs. 

Commissioner  of  Internal  Revenue, 

Respondent. 


BRIEF  OF  PETITIONER. 


A.  P.  G.  Steffes, 
1217  Foreman  Building,  Los  Angeles  14, 
Attorney  for  Petitioner. 

FILED 

iOCT.2  .  1944 

r 

PAUL  P.  O'BKIEN, 

Parker  &  Company,  Law  Printert,  Los  Angeles.     Phone  TR.  5206. 


^-W.iMM 


TOPICAL  INDEX. 

PAGE 

Statement  of  pleadings  and  facts  relative  to  jurisdiction 1 

Statement    of    case 3 

Specification    of    errors 9 

I. 

The  court  erred  in  denying  petitioner's  motion  for  a  continuance, 
particularly  after  the  refusal  of  James  Maxfield  and  Hugh 
Wilton    to    testify 1 1 

The   facts   1 1 

Argument     12 

Authorities   13 

II. 

The  court  erred  in  holding  that  evidence  was  immaterial  to  the 
efifect  that  on  two  prior  occasions  the  Internal  Revenue  De- 
partment had  held  thai  the  cost  to  petitioner  of  the  mining 
properties  in  question  was  $500,000.00,  and  that  upon  each  of 
said  occasions  petitioner  paid  an  additional  tax  based  on 
such   determination   14 

The   facts  14 

Argument  15 

III. 
Counsel   for  the   Commissioner   having  agreed   to   the  introduc- 
tion of    secondary   evidence  in   lieu   of   certain   written   docu- 
ments, the  court  erred 18 

(A)  Error  in  restricting  proof  to  certain  written  documents..   18 

Argument  20 

Authorities     21 

(B)  Error  in  rejecting  the  secondary  evidence  of  the  attor- 
ney for  petitioner 21 

The  facts  21 

Argument  25 

Authorities  25 


u. 

PAGE 

(C)  Error   in   rejecting   the   secondary   evidence   of    Mark  J. 

Sandrich,  certified  public  accountant 26 

The  facts  26 

Argument  30 

Authorities  32 

(D)  Error  in  rejecting  the  books  and  records  of  petitioner 
in  the  possession  of  Mark  J.  Sandrich,  certified  public 

accountant    32 

The  facts 32 

Arguiiient  34 

Authorities  35 

IV. 
The  court  erred  in  rejecting  evidence  on  the  question  as  to 
whether  the  Commissioner  was  estopped  to  deny  the  cost  to 
petitioner  of  said  mining  claims  to  be  $500,000.00,  by  reason 
of  two  previous  determinations  to  that  effect  by  the  Inter- 
nal  Revenue   Department  36 

The  facts 36 

Argument  36 

Authorities  37 

V. 
The  court  erred  in  denying  petitioner's  motion  to  reopen  this 
cause  for  the  presentation  of  further  evidence  upon  the  issue 
of  the  allowance  of  a  proper  rate  for  depletion  of  the  ores 

in  the  properties  owner  by  the  petitioner 38 

The  facts  38 

Argument  38 

Authorities   „ 39 

Conclusion   ; > 40 


111. 

TABLE  OF  AUTHORITIES  CITED. 

Cases.  page 

Arine  v.  United  States.  10  Fed.   (2d)  778 32 

Bowen  v.  Douglass,  2  U.  S.  44,  2  Dall.  44,  1  L.  Ed.  282 13 

Brown  v.  United  States,  142  Fed.   1 32 

Burnet  v.  San  Joaquin  Fruit  &  Invest.  Co.,  52  Fed.   (2d)    123, 

10  A.  F.  T.  R.  399 37 

Chatham   Phenix   Natl.    Bk.   &   Tr.   Co.   v.   Helvering,  87   Fed. 

(2d)  547,  18  A.  F.  T.  R.  775 „ 39 

Cooper  V.  United  States,  9  Fed.   (2d)  216 32 

Corliss  V.  United  States.  7  Fed.   (2d)  455 21 

Cub  Fork  Coal  Co.  v.  Fairmont  Glass  Co.,  19  Fed.  (2d)  27Z....  35 

Dunbar  v.  United  States,  156  U.   S.   185 25 

E.  I.  Du  Pont  de  Nemours  &  Co.  v.  Tomlinson,  296  Fed.  634....  35 

Galbreath  v.  United  States,  257  Fed.  648 Z2 

Helvering  v.  Continental  Oil  Co.,  68  Fed.   (2d)   750,  cert.  den. 

292  U.  S.  627 40 

Maryland  Casualty  Co.  v.  Simmons,  2  Fed.  (2d)  29,  cert,  denied 

266  U.  S.  634 25 

Massachusetts  Bonding  &  Ins.  Co.  v.   Norwich  Pharmacal  Co., 

18  Fed.  (2d)  934 35 

McFaul  V.   Ramsey,  61    U.   S.   523,  20  How.   523,    15   L.   Ed. 

1010    13 

Myrick  v.  United  States,  219  Fed.  (1st) 25 

Pennington  v.  Scott,  2  U.  S.  94,  2  Dall.  94,  1  L.  Ed.  304 13 

Pilson  V.  United  States,  249  Fed.  328 25 

Riggs  V.  Tayloc,  9  Wheat.  483 „ 21 

Robilio   V.    United   States,   291    I^'ed.   975,   cert.   den.   263    U.    S. 

716    35 

Schlosser  v.  Lesher,  1  U.  S.  411,  1  Uall.  411,  1  L.  Ed.  200 13 


IV. 

PAGE 

Security  Tr.  Co.  v.  Robb,  142  Fed.  78 21 

Sprague  Tire  &  Rubber  Co.,  11  B.  T.  A.  610 25 

Tayloe  v.  Riggs,  1  Pet.  591 21 

Thompson  v.   Selden,  61   U.   S.   194,  20  How.   194,   15  L.  Ed. 

1001  13 

Washburn  Wire  Co.  v.  Commissioner,  67  Fed.  (2d)  658 40 

Woods  V.  Young,  8  U.  S.  2Z7 ,  4  Cranch.  237,  2  L.  Ed.  607 13 

Statutes. 

Rules  on  Appeal,  Rule  50 k 9 

United  States  Codes,  Annotated,  Title  28,  Ch.  640,  Sec.  9,  49 
Stat,   at   L.    1564 35 

Textbooks. 
Wigmore  on  Evidence  (2d  Ed.  &  Supp.),  1923-1933 21 


No.  10759 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


CriiQUiTA  Mining  Company,  Ltd., 

Petitioner, 

vs. 

Commissioner   of   Internal   Revenue, 

Respondent. 


BRIEF  OF  PETITIONER. 


Statement  of  Pleadings  and  Facts  Relative  to 
Jurisdiction. 

1.  On  May  1,  1941,  a  notice  of  deficiency  [Tr.  of  Rec, 
l)p.   11  to  21.  incl.]   was  mailed  to  petitioner. 

2.  The  taxes  in  controversy  were  income  and  excess 
profits  taxes  for  the  calendar  years  1936,  1937, 
1938,  and  1939.  in  the  total  amount  of  $11,861.65. 

3.  On  July  29.  1941,  petitioner's  orig^inal  petition  for 
redetermination  (not  ii'icluded  in  the  record  here) 
was  filed. 

4.  On  Auo:ust  19,  1941,  petitioner's  amended  ])etition 
for  redetermination  |  Tr.  of  Rec,  pp.  4  to  21]  was 
filed. 

5.  On  .September  25,  1941.  an  answer  \Tv.  of  Rec, 
pp.  21  to  23]  was  filed. 
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6.  On  August  26,  1942,  pursuant  to  request  previously 
made  by  petitioner,  the  hearing  on  the  issues  pre- 
sented by  the  amended  petition  and  answer  thereto 
was  set  for  October  12,  1942,  at  Los  Angeles,  Cali- 
fornia. 

7.  On  October  14,  1942,  the  hearing  was  commenced, 
and  completed  on  October  15,  1942.  The  matter 
was  submitted  on  briefs  to  be  filed  by  counsel  for 
both  parties. 

8.  On  January  5,  1943,  a  memorandum  opinion  was 
rendered  by  the  Judge  who  heard  the  matter. 

9.  On  February  4,  1943,  a  motion  to  reopen  the  cause 
for  the  presentation  of  further  evidence  was  filed 
by  petitioner,  together  with  evidence  in  support 
thereof. 

10.  On  February  6,  1943,  the  motion  was  denied. 

11.  On  April  8,  1943,  decision  under  Rule  50  was  en- 
tered. 

12.  On  July  6,  1943,  petition  for  review  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit with  assignments  of  error  was  filed  by  peti- 
tioner. 

13.  The  time  of  petitioner  to  have  prepared  and  trans- 
mitted the  record  herein  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  hav- 
ing been  extended  by  orders  of  said  Court  to  May 
1,  1944,  said  record  was  duly  filed  with  the  Clerk 
of  said  Court  on  said  date. 
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14.  The  jurisdiction  of  the  Board  of  Tax  Appeals,  now 
the  Tax  Court  of  the  United  States,  to  enter  its 
decision  herein,  and  the  jurisdiction  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit to  review  the  decision  of  the  Tax  Court  of  the 
United  States,  is  provided  for  and  governed  by  the 
1926  Revenue  Act,  approved  February  26,  1926,  as 
amended  by  the  various  revenue  acts  enacted  and 
approved  prior  to  the  date  of  the  fiHng  of  peti- 
tioner's petition  for  review  herein. 

Statement  of  Case. 

In  its  amended  petition  for  redetermination,  petitioner 
contended  that  the  determination  of  the  tax  set  forth  in 
respondent's  notice  of  deficiency  was  based  upon  the  fol- 
lowing errors: 

1.  That  the  Commissioner  erred  in  his  computation  of 
the  cost  of  mining  property  upon  which  depletion 
is  allowable. 

2.  That  the  Commissioner  erred  in  his  estimate  of  the 
usable  life  of  machinery  and  equipment,  upon  which 
depreciation  deduction  is  based. 

Since  the  Tax  Court  of  the  United  States  held  that  the 
contention  of  petitioner  on  the  depreciation  question  was 
correct,  that  issue  is  not  here  involved. 

On  the  issue  with  reference  to  depletion,  the  Court  held 
that : 

"No  evidence  was  offered  on  the  first  issue  and  re- 
spondent's determination  on  this  point  is  consctjucntly 
approved." 


On  the  question  of  depletion,  the  ultimate  fact  to  be 
determined  was  the  cost  to  petitioner  of  certain  mining 
properties  which  were  conveyed  to  it  shortly  after  the  or- 
ganization of  the  corporation.  These  properties  were 
conveyed  to  the  corporation  by  Jack  H.  Smith  and  Otto 
F.  Schwartz  in  consideration  of  the  issuance  to  them  and 
to  a  third  party  of  certain  shares  of  the  capital  stock  of 
petitioner.  The  primary  question  to  be  determined  was 
whether  the  said  Jack  H.  Smith  and  Otto  F.  Schwartz 
were,  after  the  conveyance  by  them  of  these  mining  prop- 
erties to  petitioner,  in  as  much  control  of  petitioner's  af- 
fairs as  they  had  been  in  control  of  said  mining  properties 
prior  to  the  conveyance  of  said  mining  properties  to  peti- 
tioner and  the  issuance  of  said  capital  stock  in  considera- 
tion thereof.  If  Jack  H.  Smith  and  Otto  F.  Schwartz 
were  in  as  much  control  of  petitioner's  affairs  after  the 
conveyance  of  said  mining  properties  and  the  issuance  of 
said  capital  stock  as  they  had  been  in  control  of  said 
mining  properties,  then  the  transactions  in  connection 
therewith  would  not  have  constituted  a  taxable  transfer, 
and  hence,  the  cost  to  petitioner  would  have  been  deemed, 
to  be  the  same  as  the  cost  to  the  vendors.  Jack  H.  Smith 
and  Otto  F.  Schwartz.  If,  on  the  contrary.  Jack  H.  Smith 
and  Otto  F.  Schwartz  were  not  in  as  much  control  of 
petitioner's  affairs  after  the  conveyance  of  said  mining 
properties  and  the  issuance  of  said  capital  stock  as  they 
had  been  in  control  of  said  mining  properties,  then  the 
cost  to  petitioner  would  not  have  been  deemed  to  be  the 
same  as  the  cost  to  the  vendors,  but  evidence  would  have 
been  admissible  to  show  the  true  consideration  paid  by 
petitioner  as  the  cost  of  said  mining  properties.  Respond- 
ent had  computed  petitioner's  tax  liability  on  the  first  of 
these  two  theories. 
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The  third  party  to  whom  we  have  referred  above  as 
the  party  to  whom  petitioner  issued  and  deHvered  cer- 
tain capital  stock,  was  James  Max  held,  doing  business  in 
the  county  of  Clark,  state  of  Nevada,  where  the  mining 
properties  were  located  and  petitioner  had  its  principal 
place  of  business,  under  the  fictitious  firm  name  and  style 
of  Chiquita  Mine  Syndicate. 

Another  most  important  fact  which  must  be  borne  in 
mind  is  that  at  the  time  of  the  hearing  on  October  14  and 
15,  1942,  all  agreements,  written  and  verbal,  with  refer- 
ence to  the  conveyance  of  said  mining  properties,  the 
issuance  and  delivery  of  said  capital  stock,  and  in  particu- 
lar the  purchase  by  the  Chiquita  Mine  Syndicate  of  all 
shares  of  such  capital  stock  that  had  been  issued  and  de- 
livered to  Jack  H.  Smith  and  Otto  F.  Schwartz,  had  been 
fully  executed  by  all  parties  and  the  full  consideration  for 
the  entire  transaction  had  been  paid. 

In  determining  the  question  concerning  whether  Jack 
H.  Smith  and  Otto  F.  Schwartz  were  in  as  much  con- 
trol of  petitioner's  affairs  after  the  conveyance  of  the 
mining  properties  and  the  issuance  of  the  capital  stock, 
as  they  had  been  in  control  of  said  mining  properties  be- 
fore the  conveyance  thereof  to  petitioner  and  the  issuance 
by  petitioner  of  its  capital  stock,  the  first  inquiry  should 
have  been  the  following:  What  percentage  of  the  issued 
and  outstanding  capital  stock  of  petitioner  did  Jack  H. 
Smith  and  Otto  F.  Schwartz  own  when  they  conveyed  the 
mining  properties  to  petitioner  and  petitioner  issued  and 
delivered  its  capital  stock  therefor?  Tn  other  words,  since 
Jack  II.  .Smith  and  Otto  F.  Schwartz,  as  owners  of  said 
mining  properties,  had  one  hundred  per  cent  control  oxer 
such  mining  properties,  it  is  obvious  that  they  would  have 


to  have  one  hundred  per  cent,  or  at  least  fifty-one  per  cent 
or  more,  control,  by  their  stock  ownership,  over  the  af- 
fairs of  petitioner,  in  order  that  it  could  be  held  and  de- 
termined that  they  were  in  as  much  control  of  the  affairs 
of  petitioner  after  the  conveyance  of  mining  properties 
and  issuance  of  capital  stock  as  they  had  been  in  control 
of  said  mining  properties  prior  to  the  conveyance  of  the 
properties  and  the  issuance  of  the  stock. 

The  method  of  showing  the  control  of  Jack  H.  Smith 
and  Otto  F.  Schwartz  over  the  affairs  of  petitioner  was 
and  is  the  elementary  method  of  showing  control  over  the 
affairs  of  any  corporation.  As  ordinarily  happens,  the 
right  to  elect  a  majority  of  the  board  of  directors  of  a 
corporation  is  determined  by  the  ownership  of  more  than 
fifty  per  cent  of  the  issued  and  outstanding  capital  stock 
of  such  corporation.  Petitioner  was  prepared  to  show 
that  at  no  time  did  Jack  H.  Smith  and  Otto  F.  Schwartz 
ever  own  more  than  fifty  per  cent  of  the  issued  and  out- 
standing capital  stock  of  petitioner. 

This  proof  alone  would  have  been  sufficient,  in  our  opin- 
ion, to  have  constrained  the  Tax  Court  to  find  that  Jack 
H.  Smith  and  Otto  F.  Schwartz  were  not  in  as  much  con- 
trol of  the  affairs  of  petitioner  after  they  had  conveyed 
the  mining  properties  to  petitioner  and  petitioner  had  is- 
sued its  capital  stock  in  payment  therefor,  as  they  had 
been  prior  thereto,  in  control  of  said  mining  properties. 

When  this  matter  was  called  for  trial  on  October  14, 
1942,  this  was  the  first  time  that  the  matter  had  been 
brought  on  for  hearing.  No  previous  continuance  had 
ever  been  granted.  After  the  hearing  had  commenced, 
James  Afaxfield,  one  of  the  principals  involved  in  the 
transaction  wherein  and  whereby  petitioner  acquired  the 
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mining  properties  in  question  and  the  party  to  whom  peti- 
tioner issued  one-half  of  the  total  number  of  shares  of 
its  capital  stock  as  the  consideration  for  the  conveyance 
to  it  of  said  mining  properties,  was  called  as  a  witness 
by  petitioner.  He  exercised  his  constitutional  privilege 
to  refuse  to  answer  any  questions  put  to  him  with  refer- 
ence to  such  transaction  on  the  ground  that  his  testimony 
might  tend  to  incriminate  him  in  certain  criminal  pro- 
ceedings i)ending  against  him  in  the  District  Court  of  the 
United  States,  in  and  for  the  District  of  Nevada.  Peti- 
tioner thereupon  moved  for  a  continuance  of  the  hearing 
until  such  time  as  the  testimony  of  this  witness  would  be 
available.     The  motion  for  a  continuance  was  denied. 

When  petitioner  sought  to  prove  the  details  of  the 
transaction  relative  to  the  conveyance  to  petitioner  of  said 
mining  properties  and  the  issuance  by  petitioner  of  its 
capital  stock  in  ])ayment  therefor,  the  presiding  Judge  of 
the  Tax  Court  ruled  that  this  could  be  done  in  only  one 
manner,  and  that  is  by  the  introduction  of  original  writ- 
ten agreements  that  had  been  executed  by  the  parties  tn 
the  transaction.  When  petitioner  proceeded  to  make  a 
showing  to  account  for  its  inability  to  produce  the  original 
agreements  in  question,  in  order  to  introduce  secondary 
evidence  concerning  the  contents  of  said  agreements,  coun- 
sel for  respondent  interrupted  and  made  the  following 
statement : 

".  .  .  T  am  willing  to  listen  to  any  secondary 
evidence  he  has  to  offer.  T  thought  that  was  the 
purpose  of  Your  Honor's  statement  just  now,  to  per- 
mit him  to  offer  secondary  evidence,  and  I  see  no  pur- 
]K)se  in  him  making  this  statement  al  this  time." 


To  this  remark  Mr.  Steffes,  one  of  counsel  for  peti- 
tioner, made  the  following  reply: 

"Well,  the  secondary  evidence,  may  I  suggest  to 
counsel,  for  the  enlightenment  of  Your  Honor,  would 
be  my  personal  knowledge  of  those  documents  which 
I  personally  prepared  and  some  of  which,  at  least,  I 
personally  turned  over  to  Mr.  Crupf  of  the  S.  E.  C, 
and  by  reason  of  which  we  had  been  unable  to  get 
the  original  documents  or  to  locate  where  they  are. 
The  situation  is  this     .     .     ." 

The  Court  then  interrupted  and  a  discussion  concerning 
what  petitioner  had  to  prove  in  these  proceedings  ensued.. 
In  this  discussion  Mr.  Sandrich,  a  Certified  Public  Ac- 
countant and  one  of  counsel  for  petitioner,  indicated  that 
he  desired  to  offer  his  entire  audit  records  of  petitioner 
as  other  evidence  of  the  transaction  in  question.  This 
offer  was  rejected,  and  the  hearing  brought  to  a  summary 
close  by  the  Judge  who  presided  without  having  permit- 
ted petitioner  to  prove  the  details  of  the  transaction  by 
the  secondary  evidence  of  Mr.  Steffes,  or  the  secondary 
evidence  of  the  Certified  Public  Accountant  who  had  made 
a  complete  audit  of  the  affairs  of  petitioner  since  its  in- 
corporation. 

Thus,  even  though  counsel  for  respondent  had  in  effect 
stipulated  to  the  introduction  of  such  secondary  evidence, 
petitioner  was  prevented  from  sustaining  its  burden  of 
proof  by  competent  evidence  other  than  the  introduction 
of  the  original  agreements  which  petitioner  was  unable 
to  produce  in  court. 

After  the  memorandum  opinion  was  rendered  by  the 
Judge  who  heard  the  matter,  a  motion  to  reopen  the  cause 
for  the  presentation  of  further  evidence  was  filed  by  peti- 


tioner,  together  with  evidence  in  support  thereof.  This 
evidence  tended  to  show  a  sufficient  reason  and  excuse  for 
not  having  presented  the  evidence  required  by  the  Judge 
on  the  question  of  depletion.  No  counter  showing  was 
made  by  respondent.     The  motion  was  denied. 

Thereafter,  decision  under  Rule  50  was  entered,  and 
within  the  time  provided  by  law,  petitioner  filed  this  peti- 
tion for  review. 

Specification  of  Errors. 

I. 

The  Court  erred  in  denying  petitioner's  motion  for  a 
continuance,  particularly  after  the  refusal  of  James  Max- 
field  and  Hugh  Wilton  to  testify. 

11. 

The  Court  erred  in  holding  that  evidence  was  imma- 
terial to  the  effect  that  on  two  prior  occasions  the  Internal 
Revenue  Department  had  held  that  the  cost  to  petitioner 
of  the  mining  properties  in  question  was  $500,000.00,  and 
that  upon  each  of  said  occasions  petitioner  paid  an  addi- 
tional tax  based  on  such  determination. 

III. 

Counsel  for  the  Commissioner  having  agreed  to  the  in- 
troduction of  secondary  evidence  in  lieu  of  certain  writ- 
ten documents,  the  Court  erred: 

(a)  Tn  restricting  the  i)roof  to  such  written  documents: 

(b)  In  rejecting  the  secondary  evidence  of  the  attunicv 
for  petitioner,  concerning  the  consideration  for  said  mining 
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properties  paid  by  petitioner,  and  that  portion  of  said  con- 
sideration which  was  received  by  the  vendors,  Jack  H, 
Smith  and  Otto  F.  Schartz,  upon  the  question  as  to 
whether  said  vendors  were  at  any  time  thereafter  in  as 
much  control  of  petitioner's  affairs  as  they  had  been  prior 
to  the  acquistion  of  said  properties  by  petitioner ; 

(c)  In  rejecting  the  secondary  evidence  of  Mark  J. 
Sandrich,  C.  P.  A.,  on  the  same  subject; 

(d)  In  rejecting  the  books  and  records  of  petitioner  in 
the  possession  of  said  Mark  J.  Sandrich,  C.  P.  A.,  on 
the  same  subject. 

IV. 

The  Court  erred  in  rejecting  evidence  on  the  question 
as  to  whether  the  Commissioner  was  estopped  to  deny 
the  cost  to  petitioner  of  said  mining  claims  to  be  $500,- 
000.00,  by  reason  of  two  previous  determinations  to  that 
effect  by  the  Internal  Revenue  Department. 

V. 

The  Court  erred  in  denying  petitioner's  motion  to  re- 
open this  cause  for  the  presentation  of  further  evidence 
upon  the  issue  of  the  allowance  of  a  proper  rate  for  de- 
pletion of  the  ores  in  the  properties  owned  by  the  peti- 
tioner. 

We  shall  treat  each  of  the  errors  specified  in  the  order 
set  forth  above. 
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I. 

The  Court  Erred  in  Denying  Petitioner's  Motion  for  a 
Continuance,  Particularly  After  the  Refusal  of 
James  Maxfield  and  Hugh  Wilton  to  Testify. 

The  Facts. 

The  principal  question  to  be  determined  with  reference 
to  the  depletion  matter  herein  involved  was  the  cost  to 
petitioner  of  the  mining  properties  in  question.  The 
transaction  wherein  and  whereby  petitioner  acquired  said 
mining  properties  involved  three  parties.  The  first  party 
were  the  vendors  who  conveyed  the  properties  to  peti- 
tioner. The  second  party  was  petitioner,  which  issued  five 
hundred  thousand  shares  of  its  capital  stock  as  the  con- 
sideration for  the  conveyance  of  said  mining  properties. 
The  third  i)arty  was  James  Maxfield,  doing  business  un- 
der the  fictitious  firm  name  and  style  of  Chiquita  Mine 
Syndicate,  who  received  one-half  of  the  consideration  paid 
for  said  mining  properties  by  petitioner. 

When  Mr.  Maxfield  was  called  to  the  witness  stand, 
he  refused  to  answer  questions  put  to  him  on  the  ground 
that  his  testimony  might  tend  to  incriminate  him  in  cer- 
tain criminal  proceedings  pending  in  the  United  States 
District  Court,  in  and  for  the  District  of  Nevada.  [Tr. 
of  Rec,  pp.  75  to  80.] 

Mr.  Hugh  Wilton,  who  was  associated  with  Mr.  Max- 
field in  llie  financing  of  petitioner,  likewise  refused  t(i 
testify  on  the  same  ground.     [Tr.  of  Rec,  pp.  SI  to  ,X3.J 
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Argument. 

One  of  the  subordinate  questions  essentially  connected 
with  the  question  of  the  nature  and  extent  of  the  control 
exercised  by  Jack  H.  Smith  and  Otto  F.  Schwartz  over 
the  affairs  of  petitioner  after  it  had  acquired  said  mining 
properties,  was  whether  Jack  H.  Smith  and  Otto  F. 
Schwartz  had  acquired  sufficient  shares  of  the  capital 
stock  of  petitioner  to  elect  a  majority  of  its  board  of  di- 
rectors. The  answer  to  this  question  depended  upon  the 
proportion  of  such  stock  which  Jack  H.  Smith  and  Otto 
F.  Schwartz  received  out  of  the  total  issued  and  outstand- 
ing shares  of  the  capital  stock  of  petitioner.  If  the 
Chiquita  Mine  Syndicate  received  one-half  of  such  issued 
and  outstanding  shares  and  later  acquired  the  remaining 
one-half  of  said  shares,  then  Jack  H.  Smith  and  Otto  F. 
Schwartz  never  did  own  a  sufficient  number  of  the  issued 
and  outstanding  shares  of  the  capital  stock  of  petitioner 
to  be  able  to  elect  a  majority  of  its  board  of  directors,  in 
order  thereby  to  control  its  affairs. 

Obviously,  James  Maxfield,  as  the  Chiquita  Mine  Syn- 
dicate, was  a  competent  witness  to  testify  concerning  his 
ownership  of  shares  of  the  capital  stock  of  petitioner, 
and  the  time  when  and  parties  from  whom  he  had  acquired 
such  shares  of  petitioner's  capital  stock.  When  the  pre- 
siding Judge  denied  the  motion  for  a  continuance  after 
the  refusal  of  these  two  witnesses  to  testify,  he  thereby 
prevented  petitioner  from  presenting  competent  e\'idence 
from   which   the   Court  could   have   determined   that   the 
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transaction  wherein  petitioner  acquired  said  mining  prop- 
erties was  not  a  nontaxable  transfer.  This  error  on  the 
part  of  the  Court  was  rendered  more  prejudicial  in  view 
of  the  Court's  subsequent  refusal  to  permit  the  introduc- 
tion of  secondary  evidence  in  lieu  of  certain  written  agree- 
ments, and  its  action  in  restricting  the  proof  to  such  writ- 
ten instruments,  which  petitioner  was  unable  to  produce 
at  the  hearing. 

Authorities. 

Continuances  are  within  the  discretion  of  the  trial  court. 

Woods  V.  Young,  8  U.  S.  237,  4  Cranch.  237.  2  L. 
Ed.  607; 

Thompson  v.  Sclden,  61  U.  S.  194,  20  How.   194, 
15  L.  Ed.  1001; 

McFaul  V.  Ramsey,  61  U.  S.  523,  20  How.  523,  15 
L.  Ed.  1010. 

It  is  only  necessary  for  a  party  to  show  due  diligence 
to  entitle  him  to  a  continuance. 

Pennington  v.  Seott,  2  U.  S.  94,  2  Dall.  94.   1   L. 
Ed.  304. 

A  party  may  have  a  continuance  on  showing  reasonable 
cause. 

Schlosser  v.  Leshcr,  1   U.  S.  411,    1    Dall.  411,   1 
L.  Ed.  200; 

Bowen  v.  Douglass,  2  U.  S.  44,  2  Dall.  44,   1    L. 
Ed.  282. 
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II. 
The  Court  Erred  in  Holding  That  Evidence  Was  Im- 
material to  the  Effect  That  on  Two  Prior  Oc- 
casions the  Internal  Revenue  Department  Had 
Held  That  the  Cost  to  Petitioner  of  the  Mining 
Properies  in  Question  Was  $500,000.00,  and  That 
Upon  Each  of  Said  Occasions  Petitioner  Paid  an 
Additional  Tax  Based  on  Such  Determination. 

The  Facts. 

At  the  hearing,  petitioner  desired  and  attempted  to 
show  that  on  two  prior  occasions  the  Internal  Revenue 
Department  of  the  United  States  had  determined  and 
held  that  the  cost  price  to  petitioner  of  the  mining  prop- 
erties in  question  was  $500,000.00.  This  determination 
of  said  cost  price  was  made  for  the  purpose  of  ascertain- 
ing the  proper  amount  of  tax  and  penalty  which  should 
be  paid  by  petitioner  as  the  result  of  this  precise  transac- 
tion. In  the  first  instance  petitioner  had  paid  the  docu- 
mentary stamp  tax  (due  on  the  issuance  of  shares  of 
its  capital  stock)  on  only  those  shares  for  which  certifi- 
cates had  actually  been  issued  and  delivered.  These 
amounted  to  approximately  135,000  or  140,000  shares. 
In  May,  1933,  the  Collector  of  Internal  Revenue  in  Nevada 
contended  that  in  contemplation  of  law  the  entire  pur- 
chase price  of  500,000  shares  of  its  capital  stock  was 
deemed  issued  and  delivered  when  the  mining  properties 
were  conveyed  to  petitioner,  notwithstanding  the  fact  that 
certificates  representing  all  of  said  500,000  shares  of 
stock  were  not  issued  at  the  same  time.  At  that  time  peti- 
tioner paid  a  deficiency  documentary  stamp  tax  on  the 
balance  of  the  500,000  shares  for  which  certificates  had 
not  previously  been  issued,  and  also  paid  a  penalty. 
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In  the  second  instance,  the  value  of  these  shares  which 
were  given  as  the  cost  price  of  the  mining  properties  was 
definitely  fixed  by  the  government  at  $500,000.00.  On 
this  occasion  the  question  arose  as  to  the  documentary 
stamp  tax  that  should  be  affixed  by  petitioner  to  the  deeds 
which  conveyed  certain  of  these  mining  properties  to  peti- 
tioner. At  that  time,  in  July,  1934,  petitioner  paid  an 
additional  documentary  stamp  tax  based  ui)on  the  theory 
of  the  Internal  Revenue  Department  that  the  considera- 
tion paid  by  petitioner  for  the  mining  properties  was 
$500,000.00,  the  par  value  of  the  500,000  shares  which 
were  issued  by  petitioner  as  the  consideration  for  its  ac- 
quisition of  the  mining  properties.  [Tr.  of  Rec,  pp.  59 
to  61.] 

Argument. 

When  we  consider  that  one  of  the  most  important  ques- 
tions to  be  determined  in  this  matter  of  depletion,  was 
whether  the  transaction  in  which  petitioner  acquired  these 
mining  properties  was  a  taxable  or  non-taxable  transac- 
tion, the  materiality  and  relevancy  of  this  proffered  evi- 
dence becomes  immediately  apparent.  When  counsel  for 
petitioner  indicated  that  they  intended  to  submit  this  evi- 
dence, the  j)residing  Judge  made  the  statement: 
"T  think  all  that  is  utterly  immaterial." 

He  later  added: 

"We  have  no  information,  nor  are  we  the  slightest 
bit  concerned  with  wliat  the  Bureau  of  Internal  Reve- 
nue has  done  in  the  past.  We  are  trying  your  case 
just  like  you  are  entering  into  the  Federal  District 
Court  to  try  it,  and  we  have  none  of  the  records, 
none  of   the   information;   only   this   determination." 
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Counsel   for   petitioner   then   remarked: 

"Well,  we  had  intended  to  supply  that  information 
in  the  form  of  legal  evidence."     [Tr.  of  Rec.,  p.  61.] 

As  we  shall  show  hereafter,  the  presiding  Judge  seemed 
to  feel  and  indicated  that  the  cost  to  petitioner  of  the 
mining  properties  in  question  could  be  shown  in  only  one 
way,  that  is,  by  the  introduction  into  evidence  of  certain 
written  agreements  which  had  been  executed  at  the  time 
of  and  subsequently  to  the  acquisition  of  the  mining  prop- 
erties by  petitioner. 

When  the  Internal  Revenue  Department,  in  the  second 
instance  mentioned  above,  required  petitioner  to  pay  a  de- 
ficiency documentary  stamp  tax  with  reference  to  the 
stamps  to  be  affixed  to  the  deeds  which  conveyed  the  min- 
ing properties  to  petitioner,  it  directly  determined  the 
question  whether  the  transaction  was  a  taxable  or  non- 
taxable transaction.  It  also  directly  determined  the  ques- 
tion whether  the  cost  to  petitioner  of  said  mining  prop- 
erties was  deemed  to  be  the  cost  of  said  properties  to  the 
original  vendors,  Jack  H.  Smith  and  Otto  F.  Schwartz. 

It  must  be  borne  in  mind  that  in  the  present  proceed- 
ings, respondent  has  contended  that  the  transaction  in 
question  was  a  non-taxable  transaction  and  therefore  that 
the  consideration  paid  by  petitioner  should  be  deemed  to 
be  the  same  as  that  which  was  originally  paid  by  said 
vendors. 

However,  on  the  previous  occasion  last  above  mentioned, 
the  Bureau  of  Internal  Revenue  held  that  the  considera- 
tion paid  by  petitioner  was  deemed  to  be  $500,000.00. 
Consequently,  we  feel  that  petitioner  had  the  right  to  set 
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up  the  sum  of  $500,000.00  as  the  cost  price  to  it  of  the 
mining  properties  in  question  for  the  purpose  of  establish- 
ing a  cost  depletion  rate. 

Although  we  felt  that  we  were  entirely  justilied  in  set- 
ting up  the  sum  of  $500,000.00  as  the  cost  price  of  the 
mining  properties,  we  were  willing  to  adjust  this  figure, 
which  represented  the  par  value  of  500,000  shares,  to  the 
actual  consideration  in  cash  which  had  passed  in  and  as 
the  result  of  the  transaction.  We  therefore  were  willing 
to  fix  the  cost  price  at  $100,000.00.  This  was  equal  to 
the  following  cash  items:  the  sum  of  $87,500.00,  which 
was  the  amount  in  cash  paid  by  Chiquita  Mine  Syndicate 
for  the  250,000  shares  of  petitioner's  stock  which  had 
originally  been  issued  to  Jack  H.  Smith  and  Otto  F. 
Schwartz;  the  sum  of  $10,000.00  paid  by  petitioner  to 
one  Robbins  from  whom  Jack  H.  Smith  and  Otto  F. 
Schwartz  had  obtained  two  of  the  mining  properties  under 
a  lease  with  option  to  purchase;  and  the  sum  of  $2500.00, 
which  petitioner  had  paid  out  in  defending  and  protect- 
ing the  mining  properties  from  adverse  claimants. 

As  shown  in  our  petition  for  review  [Tr.  of  Rec,  p. 
37],  the  proper  assessment  should  be  $1806.55  instead  of 
$7,229.04,  as  assessed  by  the  Commissioner. 

Although  resi)ondent  will  argue  that  the  doctrine  of 
estoppel  does  not  apply  to  the  Internal  Revenue  Depart- 
ment, we  nevertheless  contend  that  the  determination  of 
the  Internal  Revenue  Department  in  the  proceedings 
where  the  cost  price  to  petitioner  was  direct! v  involved 
should  now  be  followed  wlicre  that  cost  price  is  only  in- 
directly in\-olvcd  in  fixing  an  income  tax  to  be  paid  bv 
petitioner.     (See  authorities  cited  under  P(jint  IWj 
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III. 
Counsel  for  the  Commissioner  Having  Agreed  to  the 
Introduction   of   Secondary   Evidence   in   Lieu   of 
Certain  Written  Documents,  the  Court  Erred: 

(A)  In  Restricting  the  Proof  to  Such  Written 
Documents ; 

(B)  In  Rejecting  the  Secondary  Evidence  of 
the  Attorney  for  Petitioner,  Concerning  the  Con- 
sideration for  Said  Mining  Properties  Paid  by 
Petitioner,  and  That  Portion  of  Said  Considera- 
tion Which  Was  Received  by  the  Vendors,  Jack 
H.  Smith  and  Otto  F.  Schwartz,  Upon  the  Ques- 
tion as  to  Whether  Said  Vendors  Were  at  Any 
Time  Thereafter  in  as  Much  Control  of  Peti- 
tioner's Affairs  as  They  Had  Been  Prior  to  the 
Acquisition  of  Said  Properties  by  Petitioner; 

(C)  In  Rejecting  the  Secondary  Evidence  of 
Mark  J.  Sandrich,  C.  P.  A.,  on  the  Same  Subject; 

(D)  In  Rejecting  the  Books  and  Records  of 
Petitioner  in  the  Possession  of  Said  Mark  J.  Sand- 
rich,  C.  P.  A.,  on  the  Same  Subject. 

(A)  Error  in  Restricting  Proof  to  Certain  Written 
Documents. 

During  the  hearing,  the  following  colloquy  took  place 
among  the  presiding  Judge  and  counsel  for  petitioner  and 
respondent : 

"Mr.  Steffes:  I  would  like  to  make  a  showing  as 
tht  reason  for  the  absence  of  documentary  testimony 
at  this  time — well,  T  would  like  to  make  that  showing 
so  as  to  lay  the  foundation  for  the  production  of 
secondary  evidence  in  lieu  of  such  primary  e\'idence. 

The  Member:  Well,  what  are  you  going  to  do? 
Go  ahead. 
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Mr.  Steffes:  Tn  this  matter,  if  the  Court  please, 
for  a  period  of  approximately  18  months,  all  of  the 
books  and  records  of  the  corporation  and  all  of  the 
audit  figures,  the  audit  spreads  and  records  of  Mr. 
Sandrich  were  made  (available)  to  Mr.  Crupf  of  the 
the  S.  E.  C.  I  didn't  know  until  about  six  months 
after  his  death — the  investigation  suddenly  stopped 
and  about  six  months  later  I  found  out  that  he  had 
died.  He  died  about  a  year  ago.  By  reason  of  that 
fact  I  personally  know — 

Mr.  Tonjes :  If  Your  Honor  please,  I  object  to 
the  witness'  or  counsel's  statement  as  not  being  ma- 
terial to  the  proceedings  here.  I  am  willing  to  listen 
to  any  secondary  evidence  he  has  to  offer.  T  thought 
that  was  the  purpose  of  Your  Honor's  statement 
just  now,  to  permit  him  to  offer  secondary  evidence, 
and  I  see  no  purpose  in  him  making  this  statement 
at  this  time. 

Mr.  Steffes :  Well,  the  secondary  evidence,  may 
I  suggest  to  counsel,  for  the  enlightenment  of  Your 
Honor,  would  be  my  personal  knowledge  of  those 
documents  which  I  personally  prepared  and  some  of 
which,  at  least,  I  personally  turned  over  to  Mr. 
Crupf  of  the  S.  E.  C,  and  by  reason  of  which  we 
have  been  unable  to  get  the  original  documents  or 
to  locate  where  they  are.  The  situation  is  this — " 
[Tr.  of  Rec,  pp.  97  and  98.] 

At  this  point  counsel  for  petitioner  was  interrupted  by 
the  presiding  Judge  and  a  discussion  then  ensued  concern- 
ing the  i)ro()f  that  ])ctitioner  was  required  to  make  in  tliese 
proceedings. 
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The  following  portion  of  the  statement  made  by  coun- 
sel for  respondent  definitely  amounts  to  an  agreement  or 
stipulation  that  petitioner  be  permitted  to  introduce  sec- 
ondary evidence  in  lieu  of  the  written  agreements  that 
were  not  available: 

"I  am  willing  to  listen  to  any  secondary  evidence 
he  has  to  offer.  I  thought  that  was  the  purpose  of 
Your  Honor's  statement  just  now  to  permit  him  to 
offer  secondary  evidence,  and  I  see  no  purpose  in  him 
making  this  statement  at  this  time."  [Tr.  of  Rec, 
p.  98.] 

Argument. 

Despite  this  agreement  to  permit  secondary  evidence, 
petitioner,  as  we  shall  hereinafter  show,  was  prevented 
from  introducing  such  secondary  evidence  in  the  form  of 
testimony  of  its  attorney,  testimony  of  the  Certified  Public 
Accountant  who  made  a  complete  audit  of  all  its  books  and 
records,  and  the  books  and  records  of  petitioner  which 
had  been  set  up  as  the  permanent  records  of  the  corpo- 
ration. 

The  error  of  the  presiding  Judge  relative  to  our  claim 
that  he  restricted  petitioner  to  the  proof  of  certain  writ- 
ten instruments  follows  from  the  consideration  of  the 
entire  record  in  this  case.  In  other  words,  when  we 
realize  that  every  other  avenue  of  proof  was  closed  to  peti- 
tioner, then  it  is  quite  obvious  that  the  presiding  Judge 
unduly  and  erroneously  restricted  petitioner  in  its  proof. 
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Authorities. 

The  i)roduction  of  an  original  document  is  dispensed 
with  where  it  cannot  be  produced  because  it  is  destroyed 
or  lost,  or  cannot  be  found  by  search,  or  is  otherwise 
unavailable. 

Wigmorc  on  Evidence  (2nd  Ed.),  &  Supp.,  1923- 
1933; 

Rigys  V.  Tayloc,  9  Wheat.  483; 

Tayloc  %'.  Riggs,  1   Pet.  591 ; 

Security  Tr.  Co.  v,  Rohb,  142  Fed.  78; 

Corliss  V.  U.  S.,  7  Fed.  (2d)  455. 

(B)  Error   in   Rejecting  the   Secondary   Evidence  of   the 
Attorney  for  Petitioner. 

The  Facts. 

In  the  course  of  the  examination  of  the  attorney  for 
petitioner  by  Mark  J.  Sandrich,  counsel  for  petitioner,  the 
questioning  was  interrupted  by  the  discussion  which  took 
place  following  an  objection  to  a  question  propounded  to 
the  witness  by  counsel  for  respondent.  That  discussion 
is  set  forth  at  length  on  pages  92  to  95  of  the  transcript 
of  record. 

In  this  discussion  the  Court  clearly  indicated  that  it 
would  not  permit  oral  testimony  as  to  the  transaction 
which  was  covered  by  a  written  contract  unless  a  showing 
was  first  made  which  would  entitle  ])etitioner  to  use  sec- 
ondary evidence.  We  refer  to  the  following-  statement  of 
the  Court : 

"[  don't  see  where  you  are  going  to  ]jr(Klucc*  (iral 
testimony  as  to  a  transaction  that  was  covered  b\-  a 
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written  contract  unless  you  first  make  that  showing 
which  would  entitle  you  to  use  secondary  evidence." 
[Tr.  of  Rec,  p.  94.] 

Previously,  the  Court  had  asked  the  following  question 
after  an  objection  was  made  by  counsel  for  respondent  to 
a  certain  question  asked  of  the  attorney  for  petitioner: 

"What  are  you  trying  to  get,  what  point,  with  this 
witness  ?" 

Counsel  for  petitioner,  who  was  interrogating  the  wit- 
ness, then  answered: 

"I  am  trying  to  establish  the  fact  that  this  witness 
knows  of  his  own  knowledge  certain  elements  of  the 
agreements  and  actual  occurrences  in  connection  with 
the  transfer  of  properties  to  Chiquita  Mining  Com- 
pany, Limited,  and  the  issuance  of  its  stock  for  those 
properties  that  result  in  the  owners  of  the  properties 
not  being  in  control  of  the  corporation  after  such 
transfer." 

The  following  discussion  then  took  place: 

"The  Member :  I  take  it  the  transaction  was  in 
writing.  That  is,  a  transaction  certainly  conveying 
the  mining  claims  would  be. 

Mr.   Sandrich:     Yes,  Your  Honor. 

The  Member:  And  I  suppose  the  agreement  to 
transfer  to  the  corporation  for  shares  of  stock  was 
in  writing? 

Mr.  Sandrich:  There  were  a  number  of  agree- 
ments. There  seemed  to  have  been  some  confusion  in 
the  early  stages  of  the  game,  Your  Honor,  and  it 
appears  that  a  number  of  the  matters  were  handled 
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in  a  manner  not  contemplated  or  not  desired  by  the 
parties,  and  a  great  number  of  adjustment,  amend- 
ments and  substitutions  were  made  which  result  in 
a  very  complicated  mess,  to  use  that  word.  Now, 
Your  Honor  remarked  a  while  ag"o  that  Your  Honor 
was  interested  in  the  broad  aspects  of  the  thinie^  and 
was  not  much  concerned  with  the  details  but  wanted 
enough  to  show  whether  or  not  this  situation  resulted 
in  the  original  owners  of  the  mining  claims  having 
the  control  of  the  corporation  after  such  transfer. 

The  Member :     But  it  has  got  to  be  in  a  legal  way. 

Mr.  Sandrich :  I  am  trying-  to  do  it  in  a  legal 
way.  Your  Honor.  I  am  trying  to  question  this 
witness. 

The  Member :  The  way  to  do  its  to  first  intro- 
duce the  contracts,  put  people  on  the  stand  to  identify 
them,  bring  out  the  minutes  of  the  corporation,  if 
you  have  anybody  who  was  actually  a  party  to  the 
contract  to  explain  it,  brings  them  and  put  them  on 
the  stand. 

Mr.  Sandrich :  Those  are  in  existence.  Your 
Honor,  but  they  are  not  in  court.  Some  of  those 
records  are  in  Nevada.  Some  of  those  records  are 
in  the  hands  of  the  Treasury  Department,  and  I  be- 
lieve some  of  them  are  in  the  hands  of  the  S.  E.  C. 

The  Member:  They  all  can  be  reached  by  a 
subpoena,  anywhere  in  the  United  States. 

Mr.  Sandrich:  May  we  have  sufficient  time  in 
which  to  secure  those  records? 

The  Member:     This  is  your  day  in  court. 

Mr.  Sandrich:  Well,  it  seems  that  if  we  haven't 
got  the  records  we  haven't  got  a  chance  to  secure  the 
records,  and  if  Your  Honor  won't  permit  ouv  oral 
testimony     .     .     ."     [Tr.  of  Rec,  pp.  92  to  94.  J 


It  was  at  this  point  that  the  Court  made  the  following 
observation : 

''I  don't  see  where  you  are  going  to  produce  oral 
testimony  as  to  a  transaction  that  was  covered  by  a 
written  contract  unless  you  first  make  that  showing 
which  would  entitle  you  to  use  secondary  evidence." 
[Tr.  of  Rec,  p.  94.] 

Later  on  counsel  for  petitioner  did  proceed  to  make  a 
showing  which  would  entitle  petitioner  to  introduce  sec- 
ondary evidence.  It  was  while  that  showing  was  being 
made  that  counsel  for  respondent  objected  to  its  con- 
tinuance and  indicated  acquiescence  in  the  introduction  of 
secondary  evidence. 

When,  however,  counsel  for  petitioner  indicated,  both  to 
the  Court  and  counsel  for  respondent,  that  the  secondary 
evidence  sought  to  be  introduced  would  be  his  personal 
knowledge  of  the  documents  which  he  personally  prepared, 
he  was  interrupted  by  the  Court,  and  an  entirely  different 
subject  was  injected  by  the  Court  into  the  proceedings 
at  this  point. 

After  both  counsel  for  petitioner  had  attempted  to  in- 
troduce other  secondary  evidence,  the  hearing  was  sum- 
marily closed  by  the  presiding  Judge  without  the  petitioner 
having  rested  its  case.  The  Court  concluded  the  hearing 
with  the  following  statement: 

"Well,  we  will  close  the  record  and  I  will  allow 
the  parties  thirty  days  to  file  a  memorandum  in  sup- 
port of  their  position."     [Tr.  of  Rec,  p.  106.] 
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Argument. 
The  error  in  not  permitting  the  secondary  evidence  of 
the  attorney  for  petitioner  arises  from  the  interruption 
of  the  proof  which  counsel  for  petitioner  indicated  he 
was  about  to  offer,  the  diverting  of  the  proof  to  other 
sources  of  secondary  evidence,  and  the  summary  termina- 
tion of  the  hearing  without  permitting  petitioner  to  offei 
the  secondary  evidence  of  its  attorney,  who  had  prepared 
certain  of  the  documents  which  were  not  available  at  the 
time. 

However,  in  the  light  of  the  Court's  ruling,  which  we 
shall  discuss  under  Point  (C)  and  (D)  hereinafter,  it  is 
obvious  that  had  a  direct  ruling  been  requested  of  the 
Court  concerning  the  secondary  evidence  of  the  attorney 
for  petitioner,  an  adverse  ruling  would  have  been  ex- 
pressed, as  it  now  must  be  implied  from  the  proceedings 
that  were  had. 

Authorities. 

Where  production  of  the  original  writing  cannot  be  ob- 
tained, resort  may  be  had  to  secondary  evidence. 

Dinibar  v.  U.  S.,  156  U.  S.  185; 

Myrick  v.  U.  S.,  219  Fed.   (1st); 

Pilson  V.  U.  S.,  249  Fed.  328; 

Maryland  Casualty  Co.  v.  Simmons,  2  Fed.   (2d) 
29;  cert,  denied' 266  U.  S.  634. 

.See,  also: 

Spraguc,  Tire  &  Rubber  Co.,  11   B.  T.  A.  010. 
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(C)  Error  in  Rejecting  the  Secondary  Evidence  o£  Mark  J. 
Sandrich,  Certified  Public  Accountant. 

The  Facts. 

After  the  presiding  Judge  had  diverted  the  trend  of 
the  hearing  as  indicated  in  the  discussion  under  the  pre- 
ceding point,  he  asked: 

"Have  you  got  anything  more?" 

The  following  colloquy  then  took  place: 

"Mr.  Tonjes :  I  have  nothing  further,  Your 
Honor,  no,  sir. 

The  Member:  Have  you  got  anything,  Mr.  Sand- 
rich? 

Mr.  Sandrich :  Nothing,  Your  Honor,  except  that 
I  am  making  the  offer  to  bring  the  rest  of  my  rec- 
ords, my  audit  records  of  the  Chiquita  Mining  Com- 
pany, Limited,  and  offer  them  in  toto. 

The  Member:  You  can't  offer  records  that  way, 
Mr.  Sandrich.  I  think  your  difficulty,  if  I  can  be 
frank,  is  you  are  trying  a  law  suit  and  you  are  a  C. 
P.  A.  Now,  there  are  ways  to  do  these  things. 
Cases  are  tried  here  in  the  same  way  as  in  the  Fed- 
eral District  Court.  They  are  governed  by  the  rules 
of  evidence.  You  can't  just  bring  in  a  lot  of  docu- 
ments and  put  them  on  the  table. 

Mr.  Sandrich:    Your  Honor — 

The  Member:  No,  I  have  been  pretty. patient  about 
this  matter,  and  it  seems  to  me  that  the  time  has 
come  to  conclude  it,  because  I  don't  see  where  you 
have  at  all  the  evidence  that  is  going  to  help  you  on 
the  second  point. 

Mr.  Sandrich:  These  documents  that  we  speak  of. 
Your  Honor,  my  files,  my  working  papers  covering 
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that  particular  period  of  time  do  constitute  the  only 
existing  record  of  those  transactions. 

Mr.  Tonjes:  Well,  let  the  record  show  that  I  ob- 
ject to  the  offer  as  made.  Your  Honor. 

Mr.  Steffes :     May  T  cite  a  precedent  established — 

The  Member:  No,  I  am  going  to  hear  Mr.  Sand- 
rich,  not  you. 

Mr.  Sandrich:  Your  Honor,  isn't  it  a  fact  that  a 
C.  P.  A.  having  made  a  detailed  audit  of  a  concern, 
that  his  evidence  and  his  findings  are  competent  in 
evidence  as  to  sum  totals  and  a  general  exposition 
of  the  events. 

Mr.  Tonjes:  We  have  no  such  problem  before 
the  Pjoard.  We  have  no  accounting  problem  involved 
here. 

Mr.  Sandrich :  We  have  a  question  of  fact  in- 
volved, questions  which  I  myself,  as  the  auditor,  as  a 
certified  public  accountant,  went  into  and  verified  and 
built  up  my  records  therefrom,  and  it  seems  to  me 
that  those  would  be  competent  evidence. 

The  Member:  If  I  understand  your  second  point. 
I  will  explain  it  to  you,  as  to  what  I  think  is  the 
point.  Now,  the  Government  has  said  that  you  must 
take  the  same  basis  for  depletion  that  the  i)revious 
owners  of  these  mininjT;-  claims  had. 

Mr.  Sandrich :  When  you  use  the  second  person. 
Your  Honor,  do  you  mean  Chiquita  Mining  Com- 
pany, Limited,  or  any  corporation  or  any  mining 
company  ? 

The  Member :  I  mean  specifically  this  company. 
Now,  the  law  provides  that  where  properties  arc 
transferred  to  a  corporation  for  stock,  and  the  same 
control  and  interest  prevails,  that  then  the  cor|)()ra- 
tion  for  depletion  and  depreciation  takes  the  same 
basis  as  the  transferor. 
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Mr.  Sandrich :    That  is  correct. 

The  Member:  Now,  if  you  do  not  fall  within  that 
provision,  then,  of  course,  where  stock  is  issued  the 
mining  company,  the  successor  company  would  take 
a  basis  equal  to  the  fair  market  value  of  the  prop- 
erty when  they  got  it  for  the  stock,  or,  in  other 
words,  the  value  of  the  stock,  for  the  claims.  Now, 
it  seems  to  me  the  only  way  this  point  would  have 
been  proven  would  be  to  start  out  with  your  mining 
claims. 

Mr.  Sandrich:  That  is  what  I  had  intended  to  do. 
Your  Honor. 

The  Member:  All  right.  Show  who  owned  them, 
show  the  relative  interests  of  the  several  people  in 
them,  produce  the  contract  whereby  these  claims  were 
to  be  transferred  to  the  mining  company,  produce 
your  stock  books  and  show  what  stock  was  issued, 
show  the  minutes  giving  the  details  of  the  transac- 
tion, and  what  not,  and  if  that  did  not  bring  you 
within  this  restricted  position,  then  you  would  prove 
your  values  here  as  a  basis  for  depreciation,  which 
would  have  to  be  a  new  basis,  then,  either  based  on 
the  value  of  the  claims  or  the  cost  of  the  stock,  and 
the  only  way  you  could  do  that  is  to  produce  wit- 
nesses who  know  the  value  as  of  that  time,  the  fair 
market  value.  You  can't  prove  that  by  an  audit  you 
made. 

Mr.  Sandrich:  No,  Your  Honor,  but  I  can  prove 
by  an  audit  I  made  the  way,  the  manner  in  which 
and  the  times  at  which  certain  quantities  of  capital 
stock,  as  a  matter  of  fact,  all  of  the  capital  stock, 
were  issued,  and  my  working  papers  happen  to  be 
the  first  adequate  record  prepared  on  those,  from  my 
working  papers  where  the  entries  were  copied  into 
the  stock  ledger  and  journal.     Now,  as  to  valuation, 
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Mr.  Maxfield  and  Mr.  Wilton  had  a  very  intimate 
knowledge  of  that  and  were  parties  to  the  trans- 
actions. 

The  Member :  There  are  plenty  of  people.  T  want 
to  know  what  a  building  was  worth  here  in  Los  An- 
geles ten  years  ago.  It  may  be  that  there  are  ])eople 
who  handled  the  deal  that  know,  but  T  may  go  out 
and  get  a  real  estate  man  who  is  an  authority.  He 
can  testify. 

Mr.  Sandrich  :    Well,  that— 

The  Member :  I  don't  care  to  argue  indefinitely 
with  you. 

Mr.  Sandrich:  In  that  case,  Your  Honor,  wouldn't 
a  letter  from  the  Revenue  Department  in  which,  after 
examination,  they  had  decided  that  those  claims  were 
worth  a  certain  amount  of  money,  be  admissible? 

Mr.  Tonjes :     No. 

The  Member :  It  is  not  admissible  in  this  tribunal. 
You  might  get  Government  counsel  to  agree  with 
you.  That  is  a  different  thing.  But  it  has  no  probative 
weight  otherwise. 

Well,  we  will  close  the  record  and  I  will  allow  the 
parties  thirty  days  to  file  a  memorandum  in  support 
of  their  position."     [Tr.  of  Rec,  pp.  103-106.] 

It  was  at  this  point  that  the  hearing  was  concluded. 

The  following  three  remarks  made  by  Mr.  Sandrich, 
the  certified  public  accountant,  show  the  offer  made  by 
him  to  testify  concerning  the  ])recise  question  in  dispute : 

"Your  Honor,  isn't  it  a  fact  that  a  C.  P.  A.  hav- 
ing made  a  detailed  audit  of  a  concern,  that  liis 
evidence  and  his  findings  are  competent  in  evidence 
as  to  sum  totals  and  a  general  exposition  of  the 
events  ?" 
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"We  have  a  question  of  fact  involved,  questions 
which  I  myself,  as,  the  auditor,  as  a  certified  public 
accountant,  went  into  and  verified  and  built  up  my 
records  therefrom,  and  it  seems  to  me  that  those 
would  be  competent  evidence." 

''No,  Your  Honor,  but  I  can  prove  by  an  audit  I 
made  the  way,  the  manner  in  which  and  the  times  at 
which  certain  quantities  of  capital  stock,  as  a  matter 
of  fact,  all  of  the  capital  stock,  were  issued,  and 
my  working  papers  happen  to  be  the  first  adequate 
record  prepared  on  those,  from  my  working  papers 
where  the  entries  were  copied  into  the  stock  ledger 
and  journal.  Now,  as  to  valuation,  Mr.  Maxfield 
and  Mr.  Wilton  had  a  very  intimate  knowledge  of 
that  and  were  parties  to  the  transactions."  [Tr.  of 
Rec,  pp.  104-106.] 

Argument. 

When  we  consider  that  one  of  the  principal  questions 
to  be  answered  was  the  number  of  shares  of  its  capital 
stock  that  petitioner  had  issued  for  the  mining  properties 
in  question,  the  parties  to  whom  said  stock  had  been  issued 
and  the  proportion  of  the  stock  thus  representing  the 
cost  price  of  the  mining  properties  to  petitioner,  to  the 
total  number  of  outstanding  shares  of  the  capital  stock 
of  petitioner  at  the  time  of  the  transaction  in  question, 
then  it  becomes  self-evident  that  this  proffered  testimony 
on  the  part  of  the  certified  public  accountant  who  had 
made  a  complete  audit  of  all  the  book,  records  and  affairs 
of  the  corporation  from  the  time  of  its  organization,  was 
competent  to  prove  the  result  of  that  audit  with  reference 
to  the  specific  details  under  consideration. 
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Certainly  he  was  a  competent  witness  to  testify  con- 
cerning what  his  audit  had  disclosed  with  reference  to  the 
number  of  shares  of  the  capital  stock  of  petitioner  that 
Jack  H.  Smith  and  Otto  F.  Schwartz  had  received  as 
their  share  of  the  cost  price  paid  by  petitioner  for  the 
mining  properties  conveyed  to  it  by  them.  The  witness 
was  also  competent  to  testify  concerning  the  number  of 
shares  of  the  cai)ital  stock  of  petitioner  that  the  Chiquita 
Mine  Syndicate  had  received.  The  witness  was  eminently 
qualified  to  testify  concerning  what  proportion  of  the  out- 
standing capital  stock  of  petitioner  the  said  Jack  H.  Smith 
and  Otto  F.  Schwartz  owned  at  any  time  after  the  or- 
ganization of  the  corporation,  and  particularly  at  the  time 
of,  and  after,  the  conveyance  by  them  of  the  mining  prop- 
erties to  petitioner.  The  witness  was  best  qualified  to  give 
his  expert  testimony  concerning  what  his  audit  had  dis- 
closed with  reference  to  the  stock  control  of  the  corpora- 
tion from  the  time  shares  of  stock  were  first  issued  by 
petitioner. 

Instead  of  rejecting  this  evidence,  it  would  seem  that 
both  counsel  for  respondent  and  the  Court  should  have 
welcomed  it. 

As  Mr.  Sandrich  himself  suggested  to  the  Court,  the 
present  situation  is  clearly  one  which  falls  within  the  rule 
that  a  (lualified  auditor  and  certified  public  accountant 
can  testify  concerning  the  totals  of  numerous  items  which 
he  has  obtained  after  a  careful  and  complete  examination 
and  audit  of  the  records  reflecting  such  items.  We  be- 
lieve that  this  contention  on  our  part  is  so  reasonable 
and  unanswerable  that  we  shall  not  argue  the  point 
further. 
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Authorities. 
The  testimony  of  the  certified  public  accountant  who 
made  a  complete  examination  of  the  books  and  records  of 
petitioner,  with  reference  to  the  results  of  said  examina- 
tion and  audit,  was  competent  evidence. 
Brozvn  v.  U.  S.,  142  Fed.   1 ; 
Galbreath  v.  U.  S.,  257  Fed.  648; 
Cooper  V.  U.  S.,  9  Fed.  (2d)  216; 
Arine  v.  U.  S.,  10  Fed.  (2d)  778. 

(D)  Error  in  Rejecting  the  Books  and  Records  of  Petitioner 
in  the  Possession  of  Mark  J.  Sandrich,  Certified  Public 
Accountant. 

The  Facts. 
We  have  already  quoted  that  portion  of  the  record 
wherein  Mark  J.  Sandrich,  the  certified  public  accountant, 
offered  to  testify  concerning  the  result  of  his  examination 
and  audit  with  reference  to  pertinent  and  relevant  matters 
disclosed  by  the  books  of  the  corporation.  Mr.  Sandrich 
expressly  made  the  ofifer  to  bring  the  entire  audit  records 
of  petitioner  into  court  and  to  introduce  them  in  toto.  This 
ofifer  was  refused.  Previously  in  the  examination  of  the 
attorney  for  petitioner,  the  following  foundation  was  laid 
for  the  introduction  of  the  records  which  had  been  pre- 
pared by  the  certified  public  account  for  petitioner : 

"Q.  (By  Mr.  Sandrich)  At  any  time  during 
your  representation  of  the  company  were  you  charged 
with  the  duty  of  retaining  the  services  of  a  certified 
public  accountant?    A.     (By  Mr.  Stefifes)     I  was. 

Q.  And  for  what  purpose,  please?  A.  We  had 
certain  litigation  pending  in  the  8th  Judicial  District 
Court  of  the  State  of  Nevada,  in  and  for  the  County 
of  Clark,  on  a  mandamus  proceeding,  brought  by  a 
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stockholder  or  a  small  group  of  stockholders,  and  at 
that  time  T  stated  to  the  court  that  a  complete  audit 
would  be  made  by  a  certified  public  accountant  of 
all  of  the  books  and  records  of  the  corporation  from 
the  time  the  corporation  first  formed  and  took  over 
the  properties,  up  until  the — up  until  that  time  or  at 
the  end  of  the  taxable  year,  which  was.  I  believe, 
December  31,  1938. 

Q.  Did  you  obtain  the  services  of  such  an  ac- 
countant?   A.     I  did. 

Q.  And  who  was  he,  please?  A.  Mark  J.  Sand- 
rich,  a  certified  public  accountant,  in  Los  Angeles, 
California. 

Q.  Did  you  instruct  the  certified  public  account- 
ant with  regard  to  what  you  wanted  him  to  do?  A. 
I  did. 

Q.  Will  you  kindly  repeat  the  instructions  that 
you  gave  him? 

Mr.  Tonjes:  May  T  ask  the  purpose  of  this  line 
of  questioning,  Your  Honor?  I  think  it  would  be 
pertinent. 

Mr.  Sandrich :  Yes,  Your  Honor.  I  have  ex- 
plained before  that  the  company  had  no  books  and 
records.  What  I  am  leading  up  to  is  an  offer  of  my 
audit  records  of  that  period  as  the  records  of  the 
corporation. 

The  Member :  Well,  as  I  understand  the  question, 
on  the  point  that  is  being  tried,  of  the  rate  of  de- 
preciation on  certain  mining  machinery  and  equip- 
ment, the  parties  are  in  agreement  on  the  cost :  the 
question  is,  what  is  the  life?  I  can't  sec  where  a 
lot  of  this  testimony  is  relevant. 

Mr.  Sandrich :  There  seems  to  have  been  soiue 
difference  of  opinion.  Your  Honor,  or  at  least  dif- 
ficulty regarding  amounts  and  dates  and  (juantities. 
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and  I  wanted  my  records  here  for  the  benefit  of  coun- 
sel for  respondent  and  myself. 

The  Member :  Well,  it  seems  to  me  it  would  be 
very  doubtful  whether  it  is  admissible,  but  I  would 
have  to  reserve  that  until  it  is  offered  and  see  just 
exactly  how  it  is  offered."   [Tr.  of  Rec,  pp.  71-73.] 

Argument. 

The  records  which  Mr.  Sandrich  desired  and  attempted 
to  introduce  into  evidence  were  actually  the  then  perma- 
nent records  of  petitioner  relating  to  the  early  affairs  of 
petitioner,  particularly  at  the  time  of  the  transaction 
wherein  and  whereby  petitioner  acquired  the  mining  prop- 
erties which  produced  the  income  on  which  the  tax  was 
levied.  As  he  stated,  at  first  the  corporation  had  no 
formal  set  of  books;  but  after  he  made  his  audit,  this 
audit  spread  was  retained  as  part  of  the  permanent  records 
of  the  corporation,  for  all  transactions  which  had  occurred 
prior  to  Mr.  Sandrich  having  set  up  a  more  formal  and 
elaborate  set  of  books  and  records. 

Had  he  been  permitted  to  testify,  then  counsel  for  re- 
spondent could  easily  have  verified  every  single  item  con- 
cerning which  he  testified  from  the  records  that  he  of- 
fered to  produce  in  court.  From  these  records  the  witness 
could  have  traced  each  item  to  its  original  source,  and 
could  have  identified  the  shares  of  stock  that  had  been 
issued  as  the  cost  price  of  the  mining  properties  acquired 
by  petitioner. 

This  assignment  of  error  relative  to  the  rejection  of 
the  books  and  records  of  petitioner,  as  evidence,  as  well 
as  the  rejection  of  the  testimony  of  Mr.  Sandrich,  dis- 
cussed under  the  preceding  point,  is  predicated  on  the 
premise  that  counsel  for  respondent  had  waived  all  ob- 
jection to  secondary  evidence.     In  making  this  statement, 
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we  are  not  receding  from  our  position,  however,  that  the 
books  and  records  offered  by  Mr.  Sandrich  were  in  fact 
primary  evidence. 

It  is  difficult  for  us  to  understand  how  these  books 
and  records  could  properly  be  excluded.  The  only  possible 
theory  for  excluding  them  would  be  that  the  proof  should 
be  restricted  to  certain  written  agreements  which  peti- 
tioner was  unable  to  produce  at  the  hearing.  That  theory, 
however,  is  neither  proper,  legal,  just,  nor  equitable.  It 
demonstrates  also  what  we  have  contended  before — that 
the  rulings  of  the  Court  considered  as  a  whole  clearly 
showed  that  the  proof  in  this  case  was  unduly  restricted  to 
those  written  instruments,  and  that  in  thus  restricting 
the  proof,  the  learned  trial  Judge  erred. 

Authorities. 
The  modern  rule  is  that  practically  any  regular  entry 
or   record  properly   verified,   including   a   subsidiary   slip, 
memorandum  or  note,  is  admissible. 

Rohilio  V.  U.  S.,  291  Fed.  975;  Cert.  Denied,  263 
U.  S.  716; 

E.  I.  Dn  Pont  dc  Nemours  &  Co.  v.  Tomlinsou, 
296  Fed.  634; 

Massachusetts   Bonding   &   Ins.    Co.    v.    Norzvich 
Pharmacal  Co.,  18  Fed.  (2d)  934; 

Cub  Fork  Coal  Co.  v.  Fairmont  Glass  Co.,  19  Fed. 
(2d)   273. 

In  1936,  Congress,  acting  upon  the  recommendation  of 
the  Attorney  General,  passed  an  act  adopting  the  liberal 
rule  for  the  introduction  of  records,  for  all  federal 
courts. 

28  U.  S.  C.  A.  (June  20,  1936),  c.  640,  .Sec.  '),  4'i 
Stat.  L.  1564. 
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IV. 
The  Court  Erred  in  Rejecting  Evidence  on  the  Ques- 
tion as  to  Whether  the  Commissioner  Was 
Estopped  to  Deny  the  Cost  to  Petitioner  of  Said 
Mining  Claims  to  Be  $500,000.00,  by  Reason  of 
Two  Previous  Determinations  to  That  Effect  by 
the  Internal  Revenue  Department. 

The  Facts. 

We  have  already  shown  the  manner  in  which  the  In- 
ternal Revenue  Department  on  two  previous  occasions  de- 
termined the  consideration  that  had  been  paid  by  peti- 
tioner as  the  cost  price  of  the  mining  properties  which  it 
acquired. 

Argument. 

As  we  argued  above,  when  the  Internal  Revenue  De- 
partment made  its  previous  inquiries  and  determinations, 
it  was  then  making  a  direct  determination  on  each  oc- 
casion with  reference  to  the  consideration  paid  by  peti- 
tioner for  said  mining  property. 

In  the  present  inquiry,  which  involves  a  permissible  de- 
duction in  the  ascertainment  of  the  amount  of  income  re- 
ceived by  petitioner  upon  which  it  was  obligated  to  pay  an 
income  tax,  such  determination  of  the  cost  price  to  peti- 
tioner of  the  mining  properties  is  more  indirect. 

Certainly,  if  petitioner  had  adopted  the  government's 
theories  on  these  previous  occasions  (which  in  fact  it  did), 
it  would  not  be  in  a  favorable  position  if  it  now  attempted 
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to  repudiate  such  position  upon  which  its  former  tax,  on 
two  occasions,  was  based. 

Had  these  previous  matters  been  determined  after  a 
court  hearing,  and  had  the  determinations  been  made  by 
the  Court  instead  of  by  the  Internal  Revenue  Department, 
the  matter  would  have  become  res  adjudicata,  and  there 
would  have  arisen  against  respondent  an  estoppel  by  judg- 
ment. In  the  absence  of  such  judgment,  there  should, 
however,   be  an   estoppel   in   pais. 

The  doctrine  of  estoppel  has  thus  been  expressed : 

"Whoever  has  by  any  declaration,  act  or  omission 
deliberately  and  intentionally  led  another  to  believe 
a  certain  thing  to  be  true,  and  to  act  upon  such  be- 
lief, in  any  litigation  arising  out  of  such  declaration, 
act  or  omission,  he  shall  not  be  permitted  to  falsify 
it." 

Authorities. 

The  doctrine  of  estoppel  can  be  invoked  in  matters  of 
tax  liability. 

Burnet   v.   San   Joaquin   Fruit   &  Invest.    Co.,   S2 
Fed.   (2d)   123,   10  A.  F.  T.  R.  399. 
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V. 
The  Court  Erred  in  Denying  Petitioner's  Motion  to 
Reopen  This  Cause  for  the  Presentation  of  Fur- 
ther Evidence  Upon  the  Issue  of  the  Allowance  of 
a  Proper  Rate  for  Depletion  of  the  Ores  in  the 
Properties  Owned  by  the  Petitioner. 

The  Facts. 

After  the  trial  Judge  in  his  memorandum  opinion  had 
held  that  respondent's  determination  on  the  issue  of  deple- 
tion should  be  approved  for  the  reason  that  no  evidence 
was  offered  on  that  issue,  petitioner  moved  the  Court  to 
reopen  the  cause  for  the  presentation  of  further  evidence 
upon  the  issue  of  the  allowance  of  a  proper  rate  for  deple- 
tion of  the  ores  in  the  properties  owned  by  petitioner. 

This  motion  was  supported  by  three  affidavits,  which 
are  set  forth  at  length  on  pages  28  to  32  of  the  transcript 
of  record.  The  affidavits  clearly  showed  a  sufficient  justi- 
fication or  excuse  for  not  having  produced  the  docu- 
mentary evidence  to  which  the  trial  judge  had  obviously 
restricted  the  proof. 

Argument. 
The  question  presented  under  this  point  involves  a  de- 
termination as  to  whether  the  trial  judge  properly  exer- 
cised the  discretion  that  was  vested  in  him. 

Counsel  for  petitioner  had  explained  the  absence  of  the 
written  agreements  in  that  they  had  previously  been  de- 
livered to  the  Treasury  Department  and  to  the  S.  E.  C, 
and  that  counsel  for  petitioner  had  been  unable  to  get  hold 
of  them.     [Tr.  of  Rec,  p.  80.] 
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In  view  of  the  fact  that  the  trial  judge  so  strongly 
insisted  that  the  question  of  the  \endors'  control  of  the 
affairs  of  petitioner  after  the  mining  properties  had  been 
conveyed  to  petitioner  be  proved  exclusively  by  these  writ- 
ten contracts,  a  reasonable  opi)ortunity  should  have  been 
accorded  petitioner  to  produce  the  desired  evidence. 

We  sincerely  feel  that  since  the  Court  did  not  ])ermit 
the  introduction  of  secondary  evidence  even  after  counsel 
for  respondent  had  consented  thereto,  as  we  pointed  out 
above,  it  abused  its  discretion  in  not  granting  this  motion 
of  petitioner  to  reopen  the  cause  for  the  purpose  of  ob- 
taining and  intr(xlucing  the  written  contracts  in  question. 

The  collection  of  income  taxes,  though  important,  does 
not  necessitate  such  quick  action  as  would  deprive  a  tax- 
payer of  his  day  in  court.  This  should  be  particularly 
true  since  petitioner  had  voluntarily  paid  an  additional  in- 
come tax  of  $7,000.00  after  Mr.  Sandrich  was  retained 
to  make  a  complete  audit  of  the  affairs  of  the  corporation 
and  to  do  whatever  was  necessary  to  be  done  to  disclose 
any  additional  tax  liability.     [Tr.  of  Rec,  p.  70.  J 

Authorities. 

In  the  case  of  Chathaiu  PJicnix  Natl.  Bk.  &  Tr.  Co.  r. 
Helvering,  87  Fed.  (2d)  547.  18  A.  F.  T.  K.  77S.  it  uas 
held  that  where  it  appeared  that  the  petitioner  had  ])ecn 
represented  before  the  F'oard  of  Tax  A[)pealN  by  a  person 
so  unfamiliar  with  the  P)oard's  procedure  and  the  facts  of 
the  case  that  the  issue  was  not  made  clear,  and  there  were 
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present  other  unusual  and  unfortunate  circumstances,  the 
Board  should  have  reopened  the  case  in  the  promotion  of 
justice. 

See,  also: 

Washburn    Wire    Co.    v.    Commissioner,    67   Fed. 
(2d)  658; 

Helvering  v.    Continental   Oil   Co.,   68   Fed.    (2d) 
750;  Cert.  Denied,  292  U.  S.  627. 

Conclusion. 

From  what  has  been  said  above,  we  believe  that  it  has 
been  sufficiently  demonstrated  that  petitioner  could  have 
proved  by  competent  evidence  that  the  vendors.  Jack  H. 
Smith  and  Otto  F.  Schwartz,  were  not  in  as  much  control 
of  the  affairs  of  petitioner  after  petitioner  had  acquired 
the  mining  properties  in  question  as  they  were  prior 
thereto.  Furthermore,  if  it  was  proper  to  restrict  the 
proof  to  the  written  contracts,  which  had  already  been 
fully  executed  by  all  parties,  then  a  reasonable  opportunity 
should  have  been  afforded  petitioner  to  obtain  and  intro- 
duce these  contracts. 

Under  all  the  circumstances  of  the  case,  we  feel  that  it 
would  be  just  and  equitable  to  permit  a  further  hearing 
on  the  issue  of  depletion,  and  that  the  trial  judge's  de- 
termination on  that  issue  should  be  reversed  for  the  pur- 
pose of  having  a  full  hearing  thereon. 

Respectfully  submitted, 

A.  P.  G.  Steffes, 

Attorney  for  Petitioner. 
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tioner, for  a  reversal  of  the  decision  of  The  Tax 
Court  of  the  United  States. 

2.  This  Honorable  C^juri  has  inadvertently  over- 
looked certain  most  essential  phases  of  the  evidence 
and  the  record. 
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3.  This  Court  has  adopted  respondent's  statement 
of  the  questions  involved  for  decision,  instead  of 
those  raised  by  petitioner,  which  has  misled  this  Court 
into  basing  its  decision  upon  an  incomplete  factual 
basis. 

4.  In  holding  that  petitioner  was  precluded  by  the 
"best  evidence  rule"  from  introducing  certain  oral 
and  documentary  evidence,  this  Court  has  entirely 
failed  to  consider  and  pass  upon  the  effect  of  the 
undisputed  evidence  in  the  record  showing  a  waiver 
by  respondent  of  the  best  evidence  rule,  and  the  con- 
sent by  respondent  to  the  introduction  of  secondary 
evidence  without  laying  any  further  foundation  there- 
for. 

5.  Petitioner  in  its  motion  to  reopen  the  cause  for 
the  presentation  of  further  evidence  upon  the  issue 
of  the  allowance  of  a  proper  rate  for  depletion  of  the 
ores  in  the  properties  owned  by  petitioner  based  its 
motion  squarely  upon  undisputed  evidence  of  the  ill- 
ness of  its  counsel,  which  was  the  direct  cause  of  the 
failure  to  produce  the  evidence  to  which  The  Tax 
Court  restricted  the  proof.  Petitioner  has  not  had 
the  benefit  of  this  Court's  decision  as  to  whether  the 
affidavits  relied  upon  were  deemed  by  it  to  be  true  or 
false,  and  if  true,  whether  the  facts  therein  recited 
constituted  a  sufficient  reason  for  reopening  the  cause 
so  that  it  could  be  determined  on  the  merits  rather 
than  upon  a  procedural  technicality. 


We  shall  argue  the  grounds  above  set  forth  in  the  order 
in  which  they  appear. 
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I. 

Petitioner  Has  Not  Had  the  Benefit  of  This  Court's 
Analysis  and  Determination  of  the  Precise  Con- 
tentions Urged  by  Petitioner,  and  as  Urged  by 
Petitioner,  for  a  Reversal  of  the  Decision  of  the 
Tax  Court  of  the  United  States. 

We  should  perhaps  begin  the  argument  under  this  point 
with  an  apology,  since  it  may  appear  that  we  are  launching 
into  an  academic  discourse  on  the  manner  in  which  this 
Court,  or  any  appellate  court,  should  render  its  decisions. 
We  do  feel,  however,  that  the  failure  of  this  Court  to 
set  forth  and  answer  the  precise  contentions  of  petitioner, 
exactly  as  raised  by  petitioner,  has  caused  the  Court  to 
arrive  at  an  incorrect  and  unjust  conclusion. 

The  opinion  sets  forth  the  contentions  of  respondent 
and  shows  certain  reasons  why  it  holds  respondent's  con- 
tentions to  be  sound.  Each  of  those  reasons  which  are 
set  forth  were  reasons  advanced  by  respondent  and  based 
upon  its  own  incomplete  statement  of  the  factual  situation. 
The  opinion  does  not,  howe\er,  answer  the  criticisms  ad- 
vanced by  petitioner,  which,  if  given  due  consideration, 
would  demonstrate  the  unsoundness  of  respondent's  posi- 
tion. 

From  our  experience  in  api)ellatc  court  matters,  we  have 
observed  that  written  opinions  take  one  of  three  methods 
of  procedure,  or  a  combination  of  two  or  all  of  them. 

An  appellate  court  can  take  the  individual  contentions 
made  by  an  appellant  or  petitioner,  and  it  can  demonstrate 
wherein  such  specihc  contentions  are  sound  or  unsound. 

A  second  method  consists  of  the  court's  taking  the  con- 
tentions of  respondent,  which  it  proceeds  to  adopt  or 
reject. 
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The  third  course  is  to  ignore  the  contentions  of  appel- 
lant and  those  of  respondent,  and  to  decide  the  case  upon 
the  court's  own  interpretation  of  the  facts  and  the  legal 
principles  to  be  applied  thereto. 

We  conscientiously  believe  that  an  appellant  is  entitled 
to  a  direct  answer  on  his  appeal  with  reference  to  the 
precise  questions  that  are  raised  by  him.  If  the  court 
decides  against  him,  he  is  particularly  entitled  to  the 
court's  opinion  setting  forth  the  reasons  why  his  conten- 
tions are  unsound.  Consequently,  the  first  course  of  pro- 
cedure mentioned  above  will  enable  the  appellant  to  be 
heard  fully  and  his  case  determined  by  a  direct  decision 
upon  each  of  the  contentions  urged  by  him. 

We  do  not  mean  that  the  contentions  of  the  respondent 
should  be  ignored  in  the  process.  On  the  contrary,  the 
contentions  of  respondent  can  be  utilized  by  the  court  as 
a  means  of  ascertaining  and  revealing  the  flaws,  if  any, 
in  the  contentions  of  appellant. 

But  the  second  method  of  determining  questions  on 
appeal,  which  consists  of  the  court's  taking  the  contentions 
of  respondent,  which  it  proceeds  to  adopt  or  reject,  in 
most  instances  has  little  worth.  Its  effect  could  be  accom- 
plished by  a  decision  without  opinion,  with  the  mere  state- 
ment that  the  contentions  of  respondent  are  correct. 

The  third  manner  of  arriving  at  a  decision,  that  is  by 
the  court  setting  forth  its  own  statement  of  material  facts 
and  applicable  legal  principles,  should  be  indulged  in  only 
when  both  appellant  and  respondent  have  entirely  failed 
to  appreciate  the  correct  condition  of  the  record  and  have 
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overlooked  the  true  legal  principle  or  principles  which  are 
determinative  of  the  rights  and  obligations  of  the  parties. 

With  all  due  respect  to  the  Court,  we  feel  that  in  its 
opinion  the  Court  has  not  given  us  a  direct  answer  to  the 
exact  questions  which  were  raised  by  us  in  arguing  certain 
most  important  contentions  contained  in  our  briefs.  On 
the  contrary,  the  Court  has  adopted  respondent's  theories, 
which  entirely  evade  and  avoid  the  major  premises  upon 
which  petitioner's  contentions  are  grounded. 

In  setting  forth  the  above  ground,  we  do  not  intend  to 
be  hypercritical  of  the  Court's  opinion.  We  do  feel,  how- 
ever, that  an  appellant  is  entitled  to  have  a  decision  directly 
upon  the  contentions  urged  by  him.  It  is  his  appeal.  He 
is  either  right  or  wrong.  If  he  is  wrong,  he  is  entitled 
not  only  to  be  told  so,  but  also  to  be  shown  wherein  he  is 
wrong. 

The  affirmation  of  respondent's  position,  standing  alone, 
rarely  gives  a  specific  answer  to  the  precise  questions 
raised  by  an  appellant.  We  sincerely  believe  that  if  the 
first  procedure  referred  to  by  us  above  is  followed,  a 
decision  in  favor  of  petitioner  will  result. 


II. 

This  Honorable  Court  Has  Inadvertently  Overlooked 
Certain  Most  Essential  Phrases  of  the  Evidence 
and  the  Record. 

In  our  argument  under  subsequent  points  we  shall 
argue  certain  individual  points  in  detail,  to  which  we  shall 
refer  only  generally  under  this  point. 

Petitioner  contended  squarely  in  both  its  briefs  and  in 
oral  argument  that  the  record  showed  that  there  was  an 
express  waiver  by  counsel  for  respondent  during  the  hear- 
ing before  The  Tax  Court  of  the  rule  which  obligated 
petitioner  to  produce  and  introduce  primary  evidence.  This 
Honorable  Court  has  evidently  overlooked  the  express 
stipulation,  waiver  and  consent  by  counsel  for  respondent, 
since  nowhere  in  its  opinion  is  any  mention  made  of  the 
effect  thereof. 

In  determining  whether  The  Tax  Court  had  properly 
denied  petitioner's  motion  for  a  further  hearing,  no  men- 
tion is  made  of  the  undisputed  evidence  of  the  illness  of 
counsel  for  petitioner.  On  the  contrary,  a  reading  of  the 
opinion,  particularly  certain  footnotes  in  which  only  a 
portion  of  one  affidavit  is  set  forth,  leads  one  to  feel  that 
the  Court  proceeded  upon  the  theory  that  the  failure  to 
produce  the  evidence  to  which  the  proof  was  restricted  was 
caused  by  neglect  which  was  inexcusable. 

As  we  shall  later  show,  this  inadvertent  failure  to  con- 
sider the  most  essential  premises  of  the  questions  raised 
by  petitioner  has  naturally  resulted  in  a  different  result 
from  that  which  would  have  resulted  if  all  the  facts  were 
given  due  and  full  consideration. 
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III. 
This  Court  Has  Adopted  Respondent's  Statement  of 
the  Questions  Involved  for  Decision,  Instead  of 
Those  Raised  by  Petitioner,  Which  Has  Misled 
This  Court  Into  Basing  Its  Decision  Upon  an 
Incomplete   Factual   Basis. 

On  pages  9  and  10  of  our  opening  brief,  as  our  third 
specification  of  error  we  set  forth  the  following  individual 
contentions  that  The  Tax  Court  had  committed  prejudicial 
error : 

"Counsel  for  the  Commissioner  having  agreed  to 
the  introduction  of  secondary  evidence  in  lieu  of  cer- 
tain written  documents,  the  Court  erred : 

"(a)  In  restricting  the  proof  to  such  written  docu- 
ments ; 

"(b)  In  rejecting  the  secondary  evidence  of  the 
attorney  for  petitioner,  concerning  the  consideration 
for  said  mining  properties  paid  by  petitioner,  and  that 
portion  of  said  consideration  which  was  received  by 
the  vendors,  Jack  H.  Smith  and  Otto  F.  Schwartz, 
upon  the  question  as  to  whether  said  vendors  were  at 
any  time  thereafter  in  as  much  control  of  petitioner's 
affairs  as  they  had  been  prior  to  the  acquisition  of 
said  properties  by  petitioner; 

"(c)  In  rejecting  the  secondary  evidence  of  Mark 
J.  Sandrich,  C.  P.  A.,  on  the  same  subject; 

"(d)  In  rejecting  the  books  and  records  of  peti- 
tioner in  the  possession  of  said  Mark  J.  Sandrich, 
C.  P.  A.,  on  the  same  subject." 


It  will  be  observed  that  each  of  those  contentions  is 
predicated  directly  upon  the  premise  that  counsel  for  re- 
spondent had  agreed  to  the  introduction  of  secondary  evi- 
dence in  lieu  of  certain  written  documents  which  petitioner 
did  not  produce. 

On  pages  18  to  21  of  our  brief,  we  again  repeated  the 
statement  of  this  contention  and  set  forth  at  length  the 
portion  of  the  printed  record  which  clearly  supported  our 
claim  of  an  express  consent  to  the  introduction  of  second- 
ary evidence. 

On  pages  2  and  3  of  his  brief,  respondent  has  rephrased 
the  statement  of  our  contentions,  and  it  will  be  noted  that 
respondent  has  carefully  avoided  any  reference  whatsoever 
to  his  waiver  of  the  right  to  object  to  secondary  evidence. 

On  pages  5  to  7  of  its  opinion,  this  Court  has  appar- 
ently adopted  respondent's  phrasing  of  appellant's  alleged 
contentions;  and  by  doing  so,  has  inadvertently  omitted 
any  reference  in  its  decision  to  the  existence  and  effect 
of  the  express  waiver  by  counsel  for  respondent  of  the 
right  to  object  to  the  introduction  of  the  various  kinds  of 
evidence  offered  by  petitioner,  and  specifically  argued 
under  specification  of  error  No.  3. 
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IV. 

In  Holding  That  Petitioner  Was  Precluded  by  the 
"Best  Evidence  Rule"  From  Introducing  Certain 
Oral  and  Documentary  Evidence,  This  Court  Has 
Entirely  Failed  to  Consider  and  Pass  Upon  the 
Effect  of  the  Undisputed  Evidence  in  the  Record 
Showing  a  Waiver  by  Respondent  of  the  Best 
Evidence  Rule,  and  the  Consent  by  Respondent 
to  the  Introduction  of  Secondary  Evidence  With- 
out  Laying   Any   Further   Foundation   Therefor. 

We  have  already  demonstrated  under  the  preceding 
point  that  this  Court  has  been  misled  by  respondent's 
phrasing  of  the  contentions  which  petitioner  is  supposed 
to  be  urging  on  this  review,  into  predicating  its  opinion 
upon  an  incomplete  statement  of  facts.  To  us  the  errone- 
ous conclusion  drawn  therefrom  is  self-evident. 

As  we  read  the  Court's  opinion,  each  type  of  evidence 
proffered  by  petitioner  and  rejected  by  The  Tax  Court 
was  secondary  evidence.  This  Court  held  that  it  was 
therefore  properly  excluded.  Everything,  however,  which 
the  Court  sets  forth  to  justify  the  rulings  of  The  Tax 
Court  would  have  to  be  reversed  if  due  consideration  were 
given  to  the  express  consent  by  counsel  for  respondent  to 
the  introduction  of  secondary  evidence.  There  is  no  hard 
and  fast  rule  that  secondary  evidence  is  always  inadmis- 
sible. It  is  universally  held  that  the  benefits  of  the  best 
evidence  rule  can  be  waived.  We  contended  that  there  had 
been  such  a  waiver  in  the  instant  case  by  express  stipula- 
tion by  counsel  for  respondent  in  open  court.  We  respect- 
fully request  a  decision  on  this  point. 
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in arguing  the  questions  concerning  secondary  evidence, 
we  do  not  wish  to  be  understood  as  conceding  that  the 
books  and  records  which  Sandrich,  the  C.  P.  A.,  set  up 
for  the  corporation,  were  not  proper  books  and  records 
kept  in  the  ordinary  course  of  business  by  the  corporation, 
and  admissible  under  the  best  evidence  rule.  There  is  no 
evidence  in  this  record  that  these  books  and  records  set 
up  for  the  corporation  by  Mr.  Sandrich  were  set  up  by 
him  for  the  purpose  of  meeting  this  tax  situation.  The 
evidence,  on  the  contrary,  shows  that  they  were  in  exist- 
ence long  before  these  proceedings  were  initiated.  That 
they  are  correct  would  definitely  and  conclusively  seem  to 
appear  from  the  fact  that  petitioner  has  paid  its  taxes  to 
the  government  based  upon  those  records,  and  the  govern- 
ment has  been  unable  to  find  any  error  therein.  In  short, 
the  only  objection  that  has  been  made,  with  the  expendi- 
ture of  over  a  million  dollars,  is  that  petitioner  adopted 
an  incorrect  rate  of  depreciation  and  an  improper  rate  of 
depreciation.  As  to  the  former  The  Tax  Court  held  that 
petitioner  was  justified  in  adopting  the  rate  of  depreciation 
used  by  it.  With  reference  to  the  latter,  petitioner  has 
adopted  as  its  basis  a  theory  twice  previously  adopted, 
ratified  and  confirmed  by  the  Bureau  of  Internal  Revenue. 

We  have  purposely  not  raised  the  question  of  former 
rulings  of  the  Bureau  of  Internal  Revenue  in  this  petition 
for  rehearing;  but  if  used  for  no  other  purpose,  those 
prior  decisions  indicate  that  the  present  theory  of  peti- 
tioner has  reasonable  justification. 
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V. 

Petitioner  in  Its  Motion  to  Reopen  the  Cause  for  the 
Presentation  of  Further  Evidence  Upon  the  Issue 
of  the  Allowance  of  a  Proper  Rate  for  Depletion 
of  the  Ores  in  the  Properties  Owned  by  Petitioner 
Based  Its  Motion  Squarely  Upon  Undisputed 
Evidence  of  the  Illness  of  Its  Counsel,  Which 
Was  the  Direct  Cause  of  the  Failure  to  Produce 
the  Evidence  to  Which  the  Tax  Court  Restricted 
the  Proof.  Petitioner  Has  Not  Had  the  Benefit 
of  This  Court's  Decision  as  to  Whether  the  Affi- 
davits Relied  Upon  Were  Deemed  by  It  to  Be 
True  or  False,  and  if  True,  Whether  the  Facts 
Therein  Recited  Constituted  a  Sufficient  Reason 
for  Reopening  the  Cause  so  That  It  Could  Be 
Determined  on  the  Merits  Rather  Than  Upon  a 
Procedural  Technicality. 

This  Court  has  disposed  of  the  contention  on  the  part 
of  petitioner  that  The  Tax  Court  abused  its  discretion  in 
denying  petitioner's  motion  for  a  further  hearing  by  a 
repetition  of  its  holding  that  certain  evidence  was  available 
to  petitioner  and  should  have  been  presented  in  the  original 
hearing.  Once  again,  the  Court  is  dealing  with  an  effect 
and  not  the  cause  for  that  effect.  In  our  contentions  with 
reference  to  the  claim  that  The  Tax  Court  erred  in  reject- 
ing certain  types  of  evidence,  we  were  concerned  with 
certain  effects  existing  during  the .  trial.  These  effects 
related  to  the  failure  to  produce  the  evidence  which  The 
Tax  Court  held  should  have  been  produced.  In  petition- 
er's motion  for  a  further  hearing,  the  reasons   were   set 
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forth  why  that  evidence  was  not  produced.  Those  reasons 
constituted  the  cause.  This  was  an  entirely  new  question 
which  was  not  presented  during  the  trial.  We  sincerely 
feel  that  we  were  entitled  to  the  benefit  of  this  Court's 
determination  whether  that  cause  was  a  sufficient  cause. 
The  opinion  summarily  disposes  of  the  question  with  the 
following  language: 

'The  petitioner  is  not  entitled  to  a  rehearing  to 
remedy  the  mistakes  of  counsel  since  the  taxpayer 
has  had  his  day  in  court.  Counsel  in  this  case  were 
neither  unauthorized  nor  incompetent." 

The  language  of  the  Court  deals  with  this  entire  ques- 
tion as  if  the  failure  to  produce  the  evidence  in  question 
resulted  solely  from  a  mistake  on  the  part  of  counsel  for 
petitioner.  No  mention  is  made  of  the  illness  conclusively 
proved  by  the  affidavits  filed  in  support  of  petitioner's 
motion,  and  against  which  no  contradictory  proof  was 
offered  by  respondent.  We  feel  that  we  have  not  had  our 
day  in  court.  It  is  our  firm  belief  that  a  just  decision  on 
the  merits  should  not  be  sacrificed  to  the  rigidity  of  tech- 
nical rules  of  procedure.  Rules  of  procedure  are  adopted 
to  promote  justice,  not  to  defeat  it.  Ours  is  the  realistic 
point  of  view. 

It  has  been  said  that  more  and  more  the  circuit  courts 
of  appeal  have  become  the  supreme  court  for  about  ninety- 
nine  per  cent  of  litigants  in  the  federal  system.  The 
realistic  attitude  towards  litigants  is  that  which  regards 
substance  rather  than  form,  and  which  holds  that  a  thing 
which  is  morally  wrong  cannot  be  legally  right. 
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Conclusion. 

We  trust  that  this  Court  will  pardon  our  approach  to 
the  questions  presented  by  us  on  this  petition  for  rehearing. 
We  have  tried  to  consider  the  various  phases  of  the  several 
questions  from  a  practical  viewpoint.  It  will  be  noted 
that  in  this  petition  we  have  refrained  from  a  repetition 
of  citations  and  quotations  which  are  contained  in  our 
briefs.  However,  we  respectfully  call  this  Court's  atten- 
tion to  those  citations,  particularly  in  the  light  of  what  we 
have  said  above. 

We  earnestly  contend  that  substantial  justice  will  not  be 
done  unless  a  rehearing  is  granted,  and  that  the  United 
States  of  America,  as  represented  by  respondent,  should 
not  be  unjustly  enriched  by  the  collection  of  a  tax  which  a 
hearing  on  the  merits  would  disclose  should  not  be  col- 
lected. 

Respectfully  submitted, 

A.  P.  G.  Steffes, 

Attorney  for  Petitioner. 

Certificate  of  Counsel. 

The  undersigned  counsel  of  record  hereby  certifies  that 
the  foregoing  petition  is  well  founded  and  is  not  inter- 
posed for  the  purpose  of  delay. 

A.  P.  G.  Steffes, 

Attorney  for  Petitioner. 
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Chiquita  Mining  Company,  Ltd., 
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vs. 


Commissioner  of  Internal  Revenue, 

Respondent. 


CLOSING    BRIEF    OF    PETITIONER. 


Foreword. 

For  the  sake  of  clarity,  we  shall  answer  respondent's 
brief  by  referring  to  the  various  subdivisions  thereof 
and  shall  indicate  by  appropriate  page  references  the 
portion  of  that  brief  which  is  being  answered  under  the 
designated  title  or  subtitle. 

Before  proceeding,  however,  to  a  discussion  of  the 
matters  contained  in  respondent's  brief  we  wish  to  demon- 
strate the  simplicity  of  the  issue  presented  to  the  Tax 
Court  on  the  question  of  depletion,  by  the  application  of 
the  provisions  of  Section  112(b)(5)  of  the  Revenue  Act 
of  1928,  C.  852,  45  Stat.  791,  set  forth  on  page  34  of 
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respondent's  brief.     We  quote  the  portion  of  the  section 
referred  to: 

"Sec.  112.     Recognition  of  Gain  or  Loss, 
(b)   Exchanges  solely  in  kind. 


(5)  Transfer  to  Corporation  Controlled  by  Trans- 
feror.— No  gain  or  loss  shall  be  recognized  if 
property  is  transferred  to  a  corporation  by  one  or 
more  persons  solely  in  exchange  for  stock  or  securi- 
ties in  such  corporation,  and  immediately  after  the 
exchange  such  person  or  persons  are  in  control  of 
the  corporation;  hut  in  the  case  of  an  exchange  by 
two  or  more  persons  this  paragraph  shall  apply  only 
if  the  amount  of  the  stock  and  securities  received  by 
each  is  substantially  in  proportion  to  his  interest  in 
the  property  prior  to  the  exchange."  (Emphasis 
ours.) 

Prior  to  the  acquisition  by  petitioner  of  the  mining 
properties  from  Jack  H.  Smith  and  Otto  F.  Schwartz, 
the  entire  ownership  of  the  mining  properties  vested  in 
them  alone.  Immediately  upon  their  conveyance  of  the 
mining  properties  to  petitioner,  in  legal  contemplation  the 
500,000  shares  of  the  capital  stock  of  petitioner  were 
deemed  to  be  issued.  Since  no  other  shares  of  the  capital 
stock  were  then  outstanding,  this  block  of  500,000  shares 
represented  the  total  stock  ownership  of  petitioner  cor- 
poration. At  no  time  did  Jack  H.  Smith  and  Otto  F. 
Schwartz  own  more  than  250,000  shares  of  the  capital 
stock  of  Chiquita  Mining  Co.,  Ltd.  In  other  words,  at 
no  time  after  the  conveyance  of  the  mining  properties, 


did  they  own  equitably  through  stock  ownership  (or 
otherwise),  more  than  a  halt  interest  in  the  mining 
properties  which  had  been  conveyed  by  them  to  petitioner 
and  which  constituted  the  sole  assets  of  the  corporation 
at  the  time. 

The  simple  issue  thus  presented  to  the  Tax  Court  was 
this:  Was  the  amount  of  stock  and  securities  received 
by  Jack  H.  vSmith  and  Otto  K.  Schwartz  substantially  in 
proportion  to  their  interest  in  the  mining^  properties  prior 
to  the   exchange? 

In  determining  the  amount  of  stock  received  by  them 
it  is  obvious  that  this  could  be  proved  not  only  by  the 
contracts  which  in  their  nature  specified  what  should  be 
done  in  the  future  but  also  by  other  evidence  and  testi- 
mony proving  zvhat  had  actually  been  done  in  the  past. 
As  we  have  shown  in  our  opening  brief  and  shall  like- 
wise show  herein,  the  Tax  Court  arbitrarily  restricted 
the  proof  to  proof  of  contracts  rather  than  to  permit 
competent  proof  of  the  ultimate  fact  which  is  prescribed 
in  the  section  quoted  above,  as  the  test  for  determining 
whether  the  transaction  in.  question  was  a  taxable  trans- 
action. 

Opinion   Below. 
(Resp.   Br.,  p.   l.j 

Respondent  is  correct  in  stating  that  the  opinion  of  the 
Tax  Court   |R.  23-26]   is  unreported. 


Jurisdiction. 

(Resp.  Br.  p.  1) 

The  statement  of  jurisdictional  facts  contained  in  re- 
spondent's brief  is  likewise  correct. 

Questions  Presented. 

(Resp.  Br.  pp.  2  and  3.) 

The  ultimate  question  whether  the  case  should  be  re- 
manded to  the  Tax  Court  for  further  hearing  on  the 
issue  decided  adversely  to  the  taxpayer,  is  in  accord  with 
petitioner's  understanding  of  that  question.  However,  we 
do  not  agree  with  certain  details,  which  in  his  statement 
of  subsidiary  questions,  respondent  has  either  added  to  or 
omitted  from  the  questions  which  petitioner  raised  in 
its  opening  brief. 

It  is  apparent  from  a  reading  and  comparison  of 
the  questions  raised  in  the  opening  brief  and  those  set 
forth  in  the  brief  of  respondent  that  respondent  has 
not  given  a  direct  answer  to  our  questions.  Respondent 
has,  on  the  contrary,  taken  the  questions  generally,  as 
raised  by  petitioner,  and  revised  them  to  make  them 
answerable.  This  will  appear  from  what  we  shall  say 
hereinafter. 

One  thing  particularly  is  noteworthy.  In  order  to 
justify  the  rulings  of  the  Tax  Court  respondent  now 
attempts  to  avail  himself  of  objections  that  are  made 
here  for  the  first  time  and  were  not  made  during  the 
hearing.  Furthermore,  such  objections  if  they  had  been 
made  at  the  hearing  could  easily  have  been  obviated 
by  petitioner  at  the  time. 


Statutes  and  Rules  Involved. 

(Resp.    l-]r.  p.  3.) 

Respondent  refers  to  certain  statutes  and  rules  set 
forth  on  pages  34  to  ^7  of  his  brief.  No  comment 
concerning"  them  is  required  at  this  point,  but  we  shall 
discuss  them,  when  and  if  necessary  later  in  this  brief. 

Statement. 

(Resp.  Br.  pp.  3  and  4.) 

This  statement  of  respondent   is  also  correct. 

1.     Motions  for  Continuance. 

(Resp.  Br.  pp.  4  to  7.) 

The  statement  of  respondent  of  the  preliminaries  lead- 
ing up  to  the  ruling  of  the  Tax  Court  on  the  motion  for  a 
continuance  requires  no  comment.  Certain  portions  of  the 
Court's  own  statements,  however,  on  pages  6  and  7  of  re- 
spondent's brief,  definitely  show  how  petitioner  was 
shuttled  about  from  one  type  of  proof  to  another.  By  this 
we  mean,  that  when  petitioner  attempted  to  prove  the  ulti- 
mate fact  in  issue  by  one  kind  of  evidence,  an  objection 
thereto  was  sustained  and  petitioner  was  told  in  effect,  as 
stated  by  respondent  himself  on  page  24  of  his  brief,  that 
"other  competent  evidence  and  testimony  were  available." 
When  petitioner  then  proceeded  to  avail  itself  of  certain  of 
that  "other  competent  evidence  and  testimony,"  it  was 
again  met  with  an  objection  which  was  likewise  sustained. 
Every  objection  to  available  evidence  was  sustained,  and 
petitioner  was  forced  to  understand  that  the  ultimate  fact 
in  issue  could  be  i)roved  in  only  one  way  and  that  was  by 
evidence  which  was  unavailable  at  that  time. 


The  first  ranark  of  the  court  to  which  we  desire  to  call 
attention  is  the  following: 

*'This  case  has  been  set  a  long  time.'' 

On  August  26,  1942,  the  case  was  set  for  hearing  for 
the  first  time.  The  actual  hearing  date  was  fixed  for 
October  12,  1942.  The  "long  time"  to  which  the  judge  of 
the  Tax  Court  referred  amounted  exactly  to  forty-seven 
days.  In  the  light  of  our  experience  with  the  trial  calen- 
dars of  other  courts,  we  would  say  that  this  not  only  was 
not  a  long  time  between  the  setting  and  the  trial  but  an  un- 
usually short  time.  This,  we  feel,  is  a  very  forceful  ex- 
ample of  the  standards  that  were  set  up  during  the  hear- 
ing with  which  petitioner  was  obligated  to  conform. 

Another  statement  which  is  interesting  when  we  con- 
sider the  later  rulings  of  the  Tax  Court  is  the  following: 

"Now,  all  we  want  to  know  in  this  case  is  how  a 
certain  transaction  was  carried  (out),  not  the  details, 
but  the  broad  general  principles,  to  see  whether  you 
come  within  the  Revenue  Act." 

Here  the  Tax  Court  definitely  indicated  that  specific  de- 
tails were  not  of  importance  but  that  broader  questions 
were  involved.  By  its  next  statement  it  clearly  showed 
that  because  of  the  broadness  of  the  general  principles  in- 
volved, the  proof  thereof  would  not  be  limited  to  the  testi- 
mony of  Maxfield  and  Wilton  but  that  there  might  be  any 
number  of  people  who  could  testify  to  the  same  effect.  We 
refer  to  this  language  of  the  Tax  Court: 

"Now,  there  is  no  showing — there  might  be  any 
number  of  people  who  might  know  about  it.  /  would 
think  any  person  who  had  anything  to  do  with  it 
would  know  about  it" 


The  latter  sentence  is  most  interesting  when  we  consider 
that  in  attempting  to  determine  the  proportionate  number 
of  shares  of  the  capital  stock  of  petitioner  that  had  been 
received  by  Jack  H.  Smith  and  Otto  F.  Schwartz,  the  Tax 
Court  rejected  the  testimony  of  a  certified  public  ac- 
countant who  had  made  an  exact  audit  of  all  of  the  books 
and  records  of  petitioner  from  the  time  of  its  incorpora- 
tion to  the  date  of  the  hearing. 

We  certainly  had  the  right  to  take  the  Tax  Court  at  its 
w^ord.  We  did  believe  at  this  point  in  the  proceedings, 
that  the  Tax  Court  would  not  thereafter  exclude  "other 
competent  evidence  and  testimony"  that  "were  available," 
as  stated  by  respondent  in  his  brief.  Had  such  other 
competent  evidence  and  testimony  been  admitted,  no 
prejudicial  effects  could  have  resulted  from  the  failure  of 
the  Tax  Court  to  grant  petitioner's  motion  for  a  continu- 
ance. That  evidence,  however,  having  been  excluded,  the 
prejudicial  effect  of  the  Court's  ruling  in  this  first  instance 
becomes  at  once  apparent. 

The  concluding  statement  of  respondent  under  this  point, 
that  the  witnesses  had  been  called  when  the  depletion  issue 
had  not  been  entered,  discounts  itself.  The  record  clearly 
shows  that  both  witnesses  refused  to  give  any  further  testi- 
mony. The  law  certainly  does  not  require  idle  acts  and 
neither  should  the  Tax  Court.  Respondent  cannot  seri- 
ously contend  that  the  two  witnesses,  if  called  later  when 
the  depletion  issue  had  been  reached,  would  have  testified 
concerning  it. 


2.     Prior  Bureau  Rulings. 

(Resp.  Br.  pp.  7  and  8.) 

Respondent's  statement  with  reference  to  the  specific 
portions  thereof  to  which  attention  is  called,  is  sub- 
stantially correct  as  far  as  it  goes.  There  is,  however,  an 
inaccuracy  therein.  Respondent  states  on  page  7  of  his 
brief : 

"These  prior  determinations  apparently  involve  the 
tax  on  the  transfer  of  securities.  [R.  60-61.]" 

There  were  two  such  determinations.  Neither  involved 
the  determination  of  the  tax  due  on  the  transfer  of 
securities.  The  first  deficiency  that  was  assessed  against 
petitioner  related  to  the  tax  due  on  the  issuance  of  securi- 
ties. In  that  instance  which  occurred  in  May,  1933,  peti- 
tioner was  penalized  for  having  failed  to  purchase  and 
cancel  documentary  stamps  due  upon  the  issuance  of  the 
500,000  shares  of  its  capital  stock  as  the  consideration  for 
the  mining  properties  in  question,  even  though  certifi- 
cates representing  only  approximately  one-third  of  the 
number  of  shares  above  mentioned  had  been  issued  and  de- 
livered. Furthermore,  petitioner  was  compelled  to  pur- 
chase and  cancel  documentary  stamps  upon  the  remainder 
of  the  500,000  shares,  for  which  certificates  had  not  previ- 
ously been  issued.  The  government  took  the  position, 
which  is  undoubtedly  correct,  that  when  the  mining  prop- 
erties were  conveyed  to  the  corporation,  the  entire  con- 
sideration therefor,  to  wit,  500,000  shares  of  petitioner's 
capital  stock,  were  ipso  facto  issued  and  delivered,  even 
though  CERTIFICATES  therefor  had  not  actually  been  issued 
or  delivered.  The  Bureau  of  Internal  Revenue  in  assess- 
ing the  deficiency  and  in  penalizing  petitioner  in  addition 
thereto,  definitely  held  and  determined  under  the  procedure 


followed  by  it  with  reference  to  docunientary  stamp  taxes, 
that  the  consideration  lor  the  transfer  to  petitioner  of  the 
mining  properties  in  question,  was  500,000  shares  of  peti- 
tioner's capital  stock.  That  determination  has  never  been 
vacated,  modified  or  in  any  wa}'  repudiated,  in  so  far  as 
petitioner's  liability  for  that  type  of  tax,  is  concerned. 

The  second  instance  occurred  approximately  in  July  or 
August  of  1934.  At  that  time  the  Bureau  investigated  the 
amount  of  documentary  stamp  taxes  that  had  been  afifixed 
to  the  deeds  conveying  the  mining  properties  to  petitioner. 
The  investigation  concerned  itself  directly  with  the  amount 
of  consideration  paid  b\'  the  corporation  for  the  properties 
in  question.  The  Bureau  of  Internal  Revenue  upon  the 
conclusion  of  its  investigation  definitely  determined  that 
the  total  consideration  paid  by  petitioner  for  said  mining 
properties  was  the  sum  of  $500,000.00.  Upon  that  basis 
the  Bureau  assessed  a  deficiency  which  was  paid  by  peti- 
tioner. At  that  time  petitioner  voluntarily  adopted  the 
conclusions  and  determinations  made  by  the  Bureau  of 
Internal  Revenue.  Incidentally,  this  second  determination 
was  consistent  with  the  former  determination  and,  in 
effect,  ratified  it. 

With  reference  to  the  taxes  there  paid,  those  conclusions 
and  determinations  have  at  all  times  been  adhered  to  by 
petitioner  and  respondent.  It  is  only  now.  when  those 
conclusions  and  determinations  will  lessen  the  taxes  to  be 
paid  by  petitioner  that  respondent  attempts  to  repudiate  its 
prior  findings  of  fact  and  conclusions  of  law. 
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3.     Testimony  of  Mr.  Steffes. 

(Resp.  Br.  pp.  8  to  12.) 

The  recital  contained  in  this  portion  of  respondent's 
brief  is  substantially  correct  but  the  strength  of  petitioner's 
position  with  reference  to  laying  a  foundation  for  the  use 
of  secondary  evidence  is  more  apparent  from  the  state- 
ment made  by  the  counsel-witness  which  is  set  forth  on 
page  20  of  our  opening  brief.    We  refer  to  the  following: 

"Mr.  Steffes:  I  would  like  to  make  a  showing  as 
the  reason  for  the  absence  of  documentary  testimony 
at  this  time — well,  I  would  like  to  make  that  showing 
so  as  to  lay  the  foundation  for  the  production  of 
secondary  evidence  in  lieu  of  such  primary  evidence." 

He  was  told  to  proceed  by  the  judge,  but  his  statement 
was  interrupted  by  counsel  for  respondent  who,  in  effect, 
at  this  point  stipulated  to  the  introduction  of  secondary 
evidence.  This  interruption  is  disclosed  by  the  incomplete 
sentence  at  the  end  of  the  first  paragraph  on  page  12  of 
respondent's  brief. 

After  Mr.  Steffes  had  then  stated  to  the  court  and  coun- 
sel that  the  secondary  evidence  would  be  his  personal 
knowledge  of  those  documents  which  he  personally  pre- 
pared and  some  of  which  he  personally  turned  over  to  Mr. 
Crupf  of  the  S.  E.  C,  he  was  again  interrupted,  this  time 
by  the  Court.  Respondent  shows  this  interruption  in  the 
last  paragraph  on  page  12  of  its  brief.  We  do  not  agree 
with  counsel  that  the  portion  of  the  record  on  pages  98 
to  101  of  the  Transcript  of  the  Record  limited  this  offer 
of  proof  of  secondary  evidence  to  the  depreciation  issue. 
It  is  true  that  Mr.  Steffes  at  that  time  felt  that  petitioner 
had  not  finally  closed  its  case  on  the  depreciation  issue,  but 
it  is  equally  true  that  the  documents  in  question  which 


—11— 

were  unavailable  at  the  time  related  to  both  issues.  It  will 
be  observed  from  a  reading  of  the  Transcript,  that  no 
statement  was  made  nor  was  any  discussion  had  which 
would  limit  this  testimony  to  the  issue  alone  which  was 
decided  in  favor  of  petitioner. 

The  portion  of  the  record  to  which  respondent  refers 
indicates  that  it  consisted  of  an  academic  discussion  be- 
tween the  court  and  counsel  for  petitioner  as  to  what  peti- 
tioner would  have  to  prove.  Counsel  for  petitioner  correctly 
stated  the'  issue  with  reference  to  depreciation.  It  is  quite 
apparent  that  the  Court  was  not  then  interested  in  this 
issue  but  was  interested  in  the  issue  of  depletion.  We  be- 
lieve that  respondent  will  concede  that  in  the  latter  part  of 
the  discussion,  when  explaining  the  issue  with  reference  to 
depletion,  counsel  for  petitioner  gave  a  correct  explana- 
tion. That  counsel  for  petitioner  was  referring  to  both 
issues  clearly  appears  from  the  statement  made  by  him  to 
the  Court  on  page  101  of  the  Transcript  of  the  Record. 

"Mr.  Steffes:  Well,  I  would  like  to  make  this 
comment,  because  1  feel  that  here  is  a  misunderstand- 
ing, that  that  refusal  to  testify  or  to  offer  evidence 
by  these  two  witnesses  goes  to  the  question  of  de- 
preciation as  well  as  the  question  of  depletion,  and  I 
make  that  with  all  due  respect  to  the  Court,  having  a 
personal  knowledge  of  the  facts  upon  which  that  re- 
quest and  motion  is  made." 

That  statement  was  shortly  thereafter  followed  by  this 
explanation  given  by  counsel  to  the  effect  that  he  did  not 
at  that  time  believe  that  the  hearing  had  arrived  to  the 
determination  of  the  issue  of  depletion.     We  refer  to  the 
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fallowing  statement  on  the  same  page  of  the  Transcript  of 
the  Record : 

"Mr.  Steffes:  I  didn't  think  we  had  entered  it 
yet,  your  Honor.  My  understanding  was  that  the 
witnesses  were  called  by  Mr.  Sandrich  on  the  question 
of  depreciation,  and  I  still  feel  that  my  recollection  of 
the  record  is  correct,  and  that  during  that  portion  of 
the  hearing  both  witnesses  and  each  of  them  refused 
to  testify  on  their  constitutional  grounds.  Now,  if 
that  has  been  disposed  of,  I  have  no  alternative  but 
to  proceed  with  the  question  of  depletion." 

There  certainly  is  nothing  in  the  portion  of  the  record 
designated  by  respondent  or  any  other  part  of  the  record 
to  the  effect  that  the  testimony  of  Mr.  Steffes  was  limited 
and  restricted  by  petitioner  to  the  issue  of  depreciation. 

4.     Statements   by   Mr.    Sandrich   and   Offer   of   His 

Papers. 

(Resp.  Br.  pp.  13  to  16.) 

Respondent's  statement  and  quotation  from  the  record 
in  this  portion  of  his  brief  are  likewise  substantially 
correct.  The  preliminary  statement  made  by  Mr.  Sandrich, 
the  certified  public  accountant,  which  was  evidently  ac- 
cepted as  true  by  both  the  Court  and  counsel  for  re- 
spondent definitely  showed  that  cretain  records  which  he 
had  set  up  for  the  corporation  approximately  two  and  one- 
half  years  before  the  notice  of  deficiency  was  mailed  to 
petitioner  on  May  1,  1941,  constituted  the  permanent 
records  of  the  corporation.  Those  records  were  in  detail 
and  were  offered  for  the  inspection  of  counsel  for  re- 
spondent. An  offer  was  later  made  to  introduce  those 
records  in  toto. 
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It  will  be  observed  that  no  objection  was  made  nor  did 
the  Tax  Court  reject  the  evidence  on  the  ground  that  the 
records  were  not  actually  in  the  court  room.  It  can  be 
assumed  that  such  records  were  quite  voluminous  and 
where  they  could  have  been  produced  in  the  court  room 
within  ten  minutes,  as  stated,  certainly  there  is  no  merit 
in  the  contention  of  respondent  on  these  proceedings  for 
a  review  that  the  records  were  not  actually  in  the  court 
room.  Had  such  objection  been  made  at  the  time  of  the 
hearing,  petitioner  before  the  close  of  the  hearing,  could 
and  would  have  actually  produced  the  records  in  the  court 
room  and  renewed  its  offer  to  introduce  them. 

5.     Motion  to  Reopen  the  Cause. 

(Resp.  Br.  pp.  16  to  18.) 

This  statement,  in  so  far  as  it  goes,  and  the  portion  of 
the  affidavit  of  the  certified  public  accountant  on  the  mo- 
tion to  reopen  the  cause  require  no  comment  at  this  point. 
They  too  are  substantially  correct  in  so  far  as  they  go. 

Summary  of  Argument. 

(Resp.  Br.  pp.  18  to  20.) 

Since  we  shall  answer  each  of  the  points  which  are 
briefly  alluded  to  in  the  summary,  when  discussing  the 
various  points  in  detail  later  in  this  brief,  we  shall  not 
make  any  comments  with  reference  to  this  summary  of 
the  argument  except  the  following: 

Here  again  respondent  states  on  page  19  of  its  brief 
that  in  addition  to  the  testimony  of  Maxfield  and  Wilton 
"other  competent  evidence  and  testimony  was  available." 
Later  in  his  summary  respondent  attempts  to  prov.e  that 
such  other  competent  evidence  and  testimony  was  in  fact 
incompetent  and  inadmissible. 
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ARGUMENT. 

Respondent's  Contention  That  the  Taxpayer  Is  Not 
Entitled  to  a  Second  Hearing  Before  the  Tax 
Court. 

(Resp.  Br.  pp.  21  to  23.) 

Since  this  contention,  if  correct,  follows  as  a  conckision 
from  the  arguments  made  under  the  succeeding  five  points 
discussed  on  pages  23  to  S3  of  respondent's  brief,  we  shall 
answer  respondent's  contentions  set  forth  on  pages  21  to 
23,  after  we  have  answered  the  subsequent  points  in  its 
brief  which  are  the  premises  upon  which  respondent  bases 
his  conclusions. 

I. 

Respondent's   Contention    That   the   Tax    Court    Did 

Not  Err  in  Refusing  a  Continuance. 

(Resp.  Br.  pp.  23  to  25.) 

Two  of  the  three  grounds  urged  by  respondent  which 
are  claimed  to  justify  the  court's  denial  of  a  continuance 
after  Maxfield  and  Wilton  had  refused  to  testify  are  that 
"the  case  had  been  set  for  hearing  for  a  long  time"  and 
"other  competent  evidence  and  testimony  was  available." 

The  determination  by  this  court  whether  the  period  of 
forty-seven  days  between  August  26,  1942,  and  October 
12,  1942,  constitutes  a  "long  time"  requires  no  argument 
or  discussion.  We  submit  that  since  this  was  the  first 
hearing  that  was  ever  set,  the  case  had  not  "been  set  for 
hearing  for  a  long  time." 
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In  advancing  his  second  ground,  respondent  refers  both 
to  EVIDENCE  and  TESTIMONY.  Respondent  cannot  now  be 
heard  therefore  to  state  that  the  competent  evidence  to 
which  he  referred,  consisted  only  of  the  documentary  evi- 
dence which  petitioner  was  unable  to  produce  during  the 
hearing.  The  only  authorities  cited  in  support  of  re- 
spondent's position  are  cited  on  i>age  24  of  resix)ndent's 
brief.  We  shall  discuss  and  distinguish  each  of  the  two 
authorities  cited. 

Respondent  cites  the  case  of  Hobby  7'.  Commissioner,  97 
F.  (2d)  731,  732  (C.  C.  A.  5th)  in  support  of  his  con- 
tention that  the  Tax  Court  did  not  err  in  refusing  a  con- 
tinuance. The  third  reason  given  by  respondent  for  the 
correctness  of  the  Tax  Court's  ruling  on  the  appHcation 
for  a  continuance  is  "other  competent  evidence  and  testi- 
mony were  available."  In  the  cited  case  it  was  held  that 
there  was  no  showing  with  reference  to  the  testimony  of 
absent  witnesses  "that  the  same  facts  could  not  be  proven 
by  other  witnesses  who  were  available." 

We  concede  that  at  the  hearing  "other  competent  evi- 
dence and  testimony  were  available";  however,  as  we  have 
pointed  out,  that  competent  evidence  and  testimony  was 
rejected  by  the  Tax  Court.  It  is  the  rejection  of  that  evi- 
dence which  magnifies  the  abuse  by  the  Tax  Court  of  the 
discretion  vested  in  it.  Had  such  "other  competent  evi- 
dence and  testimony"  been  admitted,  petitioner  would  have 
unanswerably  proved  its  case  and  petitioner  would  not  now 
complain  of  its  inability  to  utilize  the  testimonv  of  the 
witnesses  Maxfield  and  Wilton. 
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Respondent  also  cites  at  this  point  9  Mertens,  Law  of 
Federal  Income  Taxation  (1943),  Sec.  50.52.  After  quot- 
ing Rule  20,  the  first  statement  made  under  this  section 
is  as  follows: 

"Although  the  Board  has  been  extremely  liberal  in 
granting  extcntions,  it  will  exercise  its  discretion  to 
refuse  applications  made  for  dilatory  purposes,  and 
where  a  proceeding  has  been  at  issue  for  a  long  time 
the  Board  may,  in  order  to  expedite  its  work,  refuse 
continuance." 

The  record  in  this  case  discloses  that  the  hearing  in 
question  was  the  very  first  hearing  ever  set  in  this  matter. 
Furthermore,  the  hearing  was  set  on  August  26,  1942, 
and  on  that  date  the  Tax  Court  fixed  the  date  of  hearing 
as  October  12,  1942.  Only  forty-seven  days  elapsed  be- 
tween those  two  dates.  The  matter  was  at  issue  since 
September  25,  1941,  when  the  answer  of  respondent  was 
filed,  but  no  steps  were  taken  by  respondent  to  have  the 
matter  placed  on  the  Los  Angeles  calendar  until  August 
26,  1942,  as  stated  above.  Certainly  there  is  nothing  in 
the  record  which  indicates  any  unusual  delay  and  most 
assuredly  there  is  nothing  showing  that  the  request  for  a 
continuance  was  made  for  the  purpose  of  delay  only.  Peti- 
tioner was  attempting  to  get  the  truth  before  the  Tax 
Court,  and  even  a  slight  display  of  liberality  on  the  part 
of  the  Tax  Court  would  have  accorded  to  the  taxpayer  an 
opportunity  to  have  the  question,  presented  in  good  faith 
by  it,  determined  on  its  merits. 
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Respondent  next  makes  the  fullovving  contentions  on 
page  24  of  his  brief : 

"As  further  support  for  the  refusal  to  grant  a  con- 
tinuance, we  desire  to  emphasize,  contrary  to  the  tax- 
payer's contention  (Br.  11)  that  the  refusal  of  Max- 
field  and  Wilton  to  testify  was  not  on  the  ground  that 
their  testimony  might  tend  to  incriminate  them.  |  K. 
78,  81,  83.]  Unless  they  expressly  claimed  their  con- 
stitutional privilege,  the  taxpayer  could  have  insisted 
that  they  be  required  to  testify.  This  was  not  done. 
Instead  the  witnesses  were  led  up  to  the  point  where 
they  stated  they  would  refuse  to  testify  and  were  then 
excused  by  taxpayer's  counsel." 

Once  again  respondent  urges  an  objection  in  these  pro- 
ceedings on  review,  which  was  not  made  at  the  hearing, 
and  which,  if  made,  could  and  would  have  been  remedied 
by  petitioner.  Certainly  respondent  does  not  seriously 
assert  at  this  time  that  the  witnesses  would  have  testified 
if  petitioner  had  "insisted  that  they  be  required  to  testify." 

Respondent  then  draws  this  conclusion: 

"From  what  took  place,  it  is  not  unreasonable  to 
infer  that  the  witnesses  were  called  only  to  set  the 
stage  for  a  request  for  additional  time,  in  order  that 
taxpayer's  counsel  might  obtain  the  documentary  evi- 
dence which  Mr.  Sandrich  had  relied  upon  Mr.  Stcffes 
had  failed  to  produce.     [  R.  31-32.]" 

In  drawing  this  conclusion  respondent  obviously  over- 
looks the  fact  that  at  this  point  in  the  proceedings,  peti- 
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tioner  had  not  yet  been  given  to  understand  that  its  proof 
would  be  restricted  to  the  documentary  evidence  to  which 
respondent  refers.  Petitioner  was  certainly  lead  to  believe 
by  the  remarks  of  the  judge  presiding,  that  there  were  any 
number  of  witnesses  that  could  testify  to  the  same  facts 
that  were  desired  to  be  elicited  from  the  two  witnesses  who 
refused  to  testify. 

Respondent  concludes  his  argument  under  this  point 
with  the  alternative  contention  that  petitioner  was  not  in- 
jured since  these  witnesses  were  placed  on  the  stand  to 
testify  concerning  the  depreciation  issue  which  was  decided 
in  favor  of  petitioner.  It  is  true  that  there  were  certain 
items  relative  to  the  depreciation  issue  which  were  exclu- 
sively within  the  knowledge  of  the  witness  Maxfield.  But 
the  fact  that  he  had  such  exclusive  knowledge  of  certain 
facts  relating  to  the  issue  of  depreciation,  did  not  prevent 
him  from  having  a  knowledge  concerning  facts  pertaining 
to  the  issue  of  depletion.  When  we  consider  that  Max- 
field,  as  the  Chiquita  Mine  Syndicate,  acquired  one- 
half  of  the  stock  that  was  issued  in  payment  for  the  min- 
ing properties  that  were  conveyed  by  Jack  H.  Smith  and 
Otto  F.  Schwartz  to  petitioner,  it  is  absurd  to  suggest  at 
this  time  that  petitioner  was  not  prejudiced  by  the, refusal 
of  a  continuance.  As  we  remarked  above,  the  prejudicial 
effect  of  the  court's  ruling  was  greatly  magnified  by  its 
subsequent  rulings  in  rejecting  various  types  of  evidence 
offered  by  petitioner  on  the  simple  issue  that  was  pre- 
sented to  it  for  determination. 
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II. 

Respondent's  Contention  That  the  Tax  Court  Did 
Not  Err  by  Refusing  to  Admit  Evidence  of  Prior 
Determinations  of  the  Bureau  of  Internal 
Revenue. 

(Resp.  Br.  pp.  25  to  27.) 

In  his  first  paragraph  under  this  point  respondent 
emphasizes  his  contention  that  no  formal  offer  of  this  evi- 
dence was  made.  If  there  had  been  any  doubt  whatso- 
ever concerning  the  attitude  of  the  Tax  Court  with  refer- 
ence to  evidence  of  prior  determinations  of  the  Bureau  of 
Internal  Revenue,  respondent  might  with  good  grace  be 
heard  to  say  that  petitioner  should  have  formally  offered 
the  evidence  in  question.  In  view,  however,  of  the  em- 
phatic statement  of  position  by  the  presiding  judge  there 
was  no  room  whatsoever  left  for  any  doubt.  Any  more 
formal  offer  than  that  which  was  actually  made  might 
have  antagonized  the  Court,  and  counsel  for  i)etitioner.  in 
view  of  the  court's. previous  remarks,  certainly  did  not 
desire  to  incur  the  further  displeasure  of  the  Court. 

Thereafter,  on  page  26  of  respondent's  brief,  the  fol- 
lowing statements  and  citations  of  authorities  appear : 

"It  is  utterly  fantastic  t(j  contend  that  the  Com- 
missioner is  estopped  to  determine  a  de^ciency  in 
income  aand  excess  profits  taxes  for  the  taxable 
years  here  involved  because  in  1933  and  1934  de- 
ficiencies in  documentary  stamp  tax  may  have  been 
found  to  exist.  (Taxpayer's  Br.  14-17.  36-37.)  Such 
evidence  is  clearly  irrelevant,  for  it  has  been  held 
time  and  again  that  the  Commissioner  is  not  estopped 
by  his  prior  determinations.  See,  c.  (j.,  Burnet  v. 
Porter,  283  U.  S.  230;  Tonningsen  v.  Commissioner, 
61  F.  2d  199  (C.  C.  A.  9th).  The  Tax  Court  would 
not  have  erred  if  it  had  excluded  such  evidence." 
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In  the  case  of  Burnet  v.  Porter,  the  Commissioner  of 
Internal  Revenue  had  first  approved  a  deduction  and 
allowed  a  claim  for  refund  and  later  reopened  the  case, 
disallowed  the  deduction  and  redetermined  the  tax.  As 
pointed  out  in  the  decision  under  the  applicable  statutes 
mentioned  therein,  the  decision  had  not  attained  any  de- 
gree of  finality.  In  the  present  case,  the  determination 
of  the  precise  question  at  issue  here,  by  the  Bureau  of 
Internal  Revenue  particularly  when  it  fixed  the  amount 
of  documentary  stamp  tax  due  the  government  when  peti- 
tioner acquired  the  mining  properties  in  question,  has 
never  been  vacated  or  modified.  Certainly,  the  additional 
tax  paid  by  petitioner  at  that  time  has  never  been  refunded 
to  it.  The  rejection  of  the  evidence  in  this  case,  it  will 
be  observed,  was  not  predicated  upon  the  ground  that  the 
prior  determinations  were  not  final  under  Federal  statutes, 
but  generally  that  any  and  all  evidence  of  prior  acts  or 
determinations  of  the  Commissioner  were  immaterial.  In 
other  words,  the  evidence  was  excluded  on  the  ground  of 
immateriality  and  not  upon  the  ground  of  insufficiency 
with  reference  to  the  finality  of  the  prior  determination  or 
determinations. 

In  the  cited  case  the  court  stated  that  the  United  States 
Circuit  Court  of  Appeals  for  the  Third  Circuit  was  clearly 
right  in  sustaining  the  pow^r  of  the  Commissioner  upon 
the  authority  of  Mcllhemiy  v.  Coinmissioner  of  Internal 
Revenue  (C.  C.  A.  3d  C),  39  F.  (2d)  356.  In  the  latter 
case  the  sole  question  which  was  involved  was  whether 
the  Commissioner  should  have  followed  certain  statutory 
provisions  mentioned  in  the  decision  or  whether  the  Com- 
missioner was  bound  by  Commissioner's  General  Order  of 
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January  20,  1923,  which  was  obviously  in  conflict  with  the 
statutory  provisions  above  referred  to.  That  situation, 
of  course,  does  not  exist  in  the  present  case,  since  not 
later  than  1934,  both  the  taxpayer  and  the  Commissioner 
for  the  purpose  of  fixing  one  type  of  government  tax  have 
adopted  and  at  least  by  acquiescence  have  ratified  the 
fixing  of  a  certain  consideration  as  the  cost  price  to  peti- 
tioner of  the  mining  i)roperties  which  it  acquired. 

In  the  case  of  Toitniiigscii  i'.  Commissioner,  61  F.  (2d) 
199  (C.  C.  A.  9th).  the  same  situation  existed  as  in  the 
case  of  Burnet  v.  Porter,  supra.  What  we  have  said 
above  is  equally  applicable  to  the  decision  by  this  court 
in  the  case  last  cited.  There  is  one  further  distinction 
that  applies  here  as  well  as  to  the  decisions  in  the  other 
cases  mentioned  in  the  opinion,  and  that  is  this:  Peti- 
tioner is  not  attempting  to  rely  upon  a  previous  determina- 
tion of  the  amount  of  taxes  due  from  it  to  the  govern- 
ment. It  is  relying,  however,  u])on  a  former  determination 
concerning  a  factual  situation  and  the  legal  effect  thereof, 
which  constituted  the  basis  of  assessing  a  deficiency  tax 
against  petitioner  which  has  never  since  been  disturbed. 
We  are  not  attacking  the  ])()vver  of  the  Commissioner  to 
redetermine  a  tax  in  those  cases  which  are  s])ecifically 
provided  for  by  statute.  We  do  contend,  however,  that 
the  same  principles  of  ecjuity  and  good  conscience  apply 
to  a  Commissioner  of  Internal  Revenue  in  his  official 
capacity  as  would  ai)ply  lo  him  in  his  i)rivate  dealings  in 
his  indixidual  capacity.  To  be  more  explicit,  we  feel  that 
the  government,  acting  througli  the  ( "ommissioner  of 
Internal  Revenue,  should  not  be  permitted  in  order  to 
collect  a  greater  tax,  to  adopt  one  theory  and  then  later 
likewise  in  order  to  collect  a  greater  tax.  adopt  the  oppo- 
site theory.     When  he  has  fixed  a  standard  in  one  case 
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by  which  the  taxpayer  has  been  bound  and  that  standard 
in  the  transaction  where  it  was  fixed  and  established,  has 
never  been  changed,  the  Commissioner  of  Internal  Reve- 
nue in  equity  and  good  conscience  should  likewise  be 
bound  by  that  standard  for  the  purpose  of  fixing  other 
kinds  of  taxes.  We,  of  course,  further  contend  that  had 
the  Tax  Court  not  rejected  all  the  "competent  evidence  and 
testimony"  that  were  available  at  the  hearing,  the  proof 
would  have  demonstrated  that  the  Bureau  of  Internal 
Revenue  was  correct  in  the  first  instance  in  fixing  the 
standard  as  to  the  price  paid  by  petitioner  for  its  mining 
properties. 

If  the  evidence  concerning  the  two  prior  determinations 
of  the  Bureau  of  Internal  Revenue  was  inadmissible  as 
proof  of  an  estoppel  against  respondent,  it  may  still  serve 
a  useful  purpose  in  these  review  proceedings.  In  the 
present  hearing,  petitioner  was  attempting  to  prove  the 
very  thing  that  the  Bureau  of  Internal  Revenue  had  suc- 
ceeded in  proving  to  petitioner,  in  order  to  collect  addi- 
tional taxes  and  a  penalty  from  petitioner.  Since  respond- 
ent was  successful  on  these  former  occasions,  it  is  reason- 
able that  petitioner  would  hkewise  have  been  successful 
in  proving  by  means  of  the  other  competent  evidence  and 
testimony  that  were  available,  that  the  transaction  in 
question  was  a  taxable  transaction,  since  Jack  H.  Smith 
and  Otto  F.  Schwartz  had  not  received  for  the  mining 
properties  shares  of  the  capital  stock  of  petitioner,  the 
amount  of  which  was  substantially  in  proportion  to  their 
interest  in  those  properties  prior  to  the  exchange. 
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111. 

Respondent's  Contention  That  the  Tax  Court  Did 
Not  Err  by  Excluding  the  Testimony  of  Mr. 
Steffes  as  to  His  Recollection  of  the  Contents  of 
Certain  Documents. 

(Resp.  Br.  pp.  27  to  29. ) 

The  questions  which  respondent  attempts  to  raise  indi- 
cating that  the  documentary  evidence  which  petitioner 
claims  was  unavailable  at  the  hearing,  was  in  fact  avail- 
able, are  certainly  moot.  Any  and  all  such  questions  were 
effectively  eliminated  Ironi  further  consideration  by  the 
stipulation  of  respondent  at  the  hearing  substantially  to 
the  effect  that  secondary  evidence  could  be  introduced  by 
petitioner  without  the  necessity  of  laying  a  further  founda- 
tion therefor.  This  is  especially  true  when  we  consider 
that  counsel  for  petitioner  was  interrupted  by  counsel  for 
respondent  when  the  former  was  proceeding  to  lay  a 
proi)er  foundation  for  the  introduction  of  secondary  evi- 
dence. 

On  pages  27  and  2(S  of  his  brief  respondent  makes  the 
following  contentions : 

"The  original  bo(jks  and  documents  were  the  best 
evidence  and  they  should  have  been  produced.  Sec- 
ondary evidence  in  lieu  of  the  best  evidence  was  prop- 
erly excluded.  See  9  Mertens,  Law  of  P>deral  In- 
come Taxation  (1943),  Sees.  50.76.  5().7tS:  4  Wig- 
more,  Evidence  (3rd  Ed.),  Sec.   1177  ei  seq." 

Under  Sec.  50.6  in  9  Mertens.  Law  of  Federal  Income 
Taxation  (1943).  the  following  statement  appears: 

"The  Board  hcis  accepted  work  sheets  and  copies 
from  accountants  who  made  a  monthly  audit  for  the 
purpose   of   establishing   business    income    where    the 
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books  were  lost;  being  the  only  evidence,  the  Board 
said  that  became  the  best  evidence." 

It  will  be  recalled  that  here  the  certified  public  account- 
ant had  made  a  complete  audit  and  examination  of  all  of 
the  books  and  records  of  petitioner  and  in  lieu  of  formal 
books  which  were  not  kept  by  the  company  at  first  he  had 
substituted  his  work  sheets  or  audit  spread  as  the  perma- 
nent records  of  petitioner.  Those  records  were  at  all  times 
available,  but  as  shown  in  our  opening  bfief,  the  Tax 
Court  definitely  refused  to  admit  either  the  records  or 
evidence  by  the  certified  public  accountant  of  the  contents 
of  those  records. 

In  note  35  on  page  312  of  the  cited  work  the  following 
appears : 

"But  see  Murray  Humphreys,  42  B.  T.  A.  857,  in 
which  oral  testimony  concerning  the  contents  of  books 
which  could  not  be  found  was  admissible.  This  deci- 
sion has  been  aff'd  in  125  F.  2d  340  (C.  C.  A.  7th, 
1942)." 

The  reference  to  4  Wigmore,  Evidence  (3rd  Ed.),  Sec. 
1177  et  seq.,  is,  of  course,  a  general  reference  to  the  best 
evidence  rule.  We  do  not  know  to  which  paragraph  or 
paragraphs  among  the  numerous  paragraphs  appearing  in 
the  work,  respondent  specifically  desires  to  call  attention. 
Suffice  it  to  say  that  there  is  nothing  in  Wigmore's  work 
on  Evidence  which  upholds  the  rejection  of  secondary 
evidence  under  circumstances  such  as  exist  here,  where 
respondent  stipulated  to  the  use  of  such  secondary  evi- 
dence. 

On  page  28  of  his  brief  respondent  next  attempts  to 
explain   away  the   stipulation   of   counsel   for   respondent 
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secondary  evidence.  Respondent  states :  "Counsel  foi" 
Commissioner  did  make  a  highly  ambiguous  statement." 

That  concession  by  respondent  alone  should  entitle  peti- 
tioner to  the  benefit  of  the  stipulation  for  which  it  con- 
tends. Counsel  for  petitioner  was  led  to  believe  and  at 
all  times  thereafter  was  permitted  to  believe  that  respond- 
ent had  waived  the  laying  of  a  further  foundation  for  the 
introduction  of  secondary  evidence.  It  ill  becomes  re- 
spondent at  this  late  stage  of  the  proceedings  to  maintain 
that  no  such  stipulation  was  intended.  After  counsel  for 
respondent  had  obviously  expressed  acquiescence  and  con- 
sent to  the  introducticjn  of  secondary  evidence  without  the 
necessity  of  laying  a  further  foundation  therefor,  counsel 
for  petitioner  went  on  to  explain  that  the  secondary  evi- 
dence would  consist  of  his  personal  knowledge  of  certain 
documents  which  he  had  personally  prei)ared. 

After  the  interruption  by  the  judge  in  the  nature  of  an 
academic  questioning  of  counsel  for  petitioner  concerning 
the  issues  to  be  proved  at  the  hearing,  the  proceedings 
were  summarily  terminated.  Respondent  claims  that  Mr. 
Stefifes  did  not  subsequently  attempt  to  testify.  It  is  diffi- 
cult to  express  the  feelings  of  counsel  for  ])etitioner  in  the 
concHtion  of  his  then  health,  when  confronted  with  the 
insurmountable  obstacles  presented  hy  the  rejection  of  all 
the  "other  evidence  and  testimony  that  were  available" 
and  the  restricting  of  the  proof  to  evidence  which  was 
then  unavailable  and  the  prcxluction  of  which  in  fact,  had 
been  waived  by  counsel  f(jr  respondent. 

It  is  our  sincere  opinion  ihat  this  court  is  concerned 
with  substance  and  not  with  mere  technicalities  of  form. 
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IV. 

Respondent's  Contention  That  the  Tax  Court  Did 
Not  Err  by  Excluding  Testimony  of  Taxpayer's 
Accountant  as  to  the  Contents  of  Taxpayer's 
Books  or  in  Excluding  Accountant's  Working 
Papers  in  Lieu  of  Taxpayer's  Books. 
(Resp.  Br.  pp.  29  to  31.) 

Once  again  respondent  urges  a  technical  objection  as 
to  the  form  of  the  offer.  The  record  in  this  case  shows 
clearly  what  transpired.  The  judge  indicated  forcefully 
and  definitely  his  attitude  toward  the  evidence  with  refer- 
ence to  the  books  of  Mr.  Sandrich,  the  certified  public 
accountant.  The  evidence  without  any  contradiction 
showed  clearly  that  the  records  in  question,  long  before 
these  proceedings  were  commenced,  had  become  the  per- 
manent records  of  petitioner.  The  detailed  audit  made  by 
a  competent  certified  public  accountant  are  just  as  reliable, 
if  not  more  reliable,  than  a  formal  set  of  secondary  en- 
tries made  by  a  bookkeeper.  The  purpose  in  making  the 
audit  was  manifestly  to  ascertain,  verify  and  certify  with 
reference  to  the  items  constituting  the  business  affairs  .of 
the  corporation.  It  is  our  opinion  that  such  audit  records 
which  have  been  adopted  by  the  corporation  as  its  own 
permanent  records,  long  before  any  tax  question  arose,  are 
deserving  of  the  greatest  weight. 

On  pages  29  and  30  of  his  brief  respondent  makes  the 
following  assertion  and  cites  certain  cases  in  support 
thereof : 

"In  any  event,  testimony  by  Mr.  Sandrich  as  to  the 
contents  of  taxpayer's  books  and  records  would  have 
been  properly  excluded,  if  offered.  The  original 
books,   records   and   documents,   although   admittedly 
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in  existence,  were  not  offered  in  evidence  and  Mr. 
Sandrich  had  not  been  engaged  to  audit  the  taxpayer's 
books  until  several  years  after  the  transaction  in- 
volved took  place.  |  R.  69-70,  72-73.]  His  testimony 
was  clearly  incompetent.  See,  c.  c/.,  Consolidated 
Coke  Co.  V.  Commissioner,  70  F.  2d  446  (C.  C.  A. 
3d) ;  Greengard  v.  Commissioner,  29  F.  2d  502  (C.  C. 
A.  7th);  Chicago  Railway  Equipment  Co.  v.  Com- 
missioner, 4  B.  T.  A.  452." 

The  case  of  Consolidated  Coke  Co.  v.  Commissioner, 
70  F.  (2d)  446  (C.  C.  A.  3rd),  is  certainly  not  in  point. 
In  that  case  the  taxpayer  had  destroyed  certain  original 
resolutions  and  attempted  to  introduce  copies  thereof.  The 
Board  of  Tax  Appeals  refused  to  admit  the  copies.  In 
holding  that  the  Board  was  justitied  under  the  circum- 
stances in  not  accepting  the  explanation  for  the  destruction 
of  the  original  resolutions  "after  the  notice  of  deficiency 
in  this  proceeding  had  been  initiated,"  the  Circuit  Court 
of  Appeals  for  the  Third  Circuit  cited  Wigmore  on  Evi- 
dence (2d  Ed.),  Sec.  1198.    That  section  reads  as  follows; 

"Sec.  1198.  Same:  1nti:ntionai.  Destruction 
BY  Proponent  Himself.  If  it  should  appear  that 
the  party  desiring  to  ])ro\'e  a  document  had  himself 
destroyed  it,  with  the  object  of  preventing  its  produc- 
tion in  court,  the  evidence  of  its  contents,  which  he 
might  then  offer,  could  properly  be  regarded  as  in  all 
likelihood  false  or  misleading  (ante,  Sec.  291).  It  is 
with  this  extreme  case  in  mind  that  a  few  courts  have 
inconsiderately  laid  down  an  unconditional  rule  that 
the  proponent's  intentional  destruction  of  the  docu- 
ment bars  liim  from  ei'idencing  its  contents  in  any 
other  luay:    .    .    ." 
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Certainly  there  is  nothing  in  this  record  which  indicates 
any  intentional  destruction  of  records. 

The  holding  in  the  case  of  Grccngard  v.  Commissioner, 
supra,  is  not  decisive  since  the  facts  in  that  case  are  en- 
tirely different  from  those  existing  here.  The  records 
which  were  there  excluded  had  not  been  adopted  by  the  tax- 
payer as  permanent  records  long  prior  to  the  mailing  of  the 
deficiency  notice,  as  in  the  instant  case.  A  reading  of 
the  opinion  in  that  case  discloses  its  inapplicability  with- 
out further  argument. 

The  obvious  distinction  in  the  case  of  Chicago  Railway 
Equipment  Company  v.  Commissioner,  4  B.  T.  A.  452,  is 
that  "the  (taxpayer's)  auditor  undertook  to  testify  as  to 
what  the  company's  books  contained  relative  to  the  orig- 
inal cost  of  the  various  properties  owned  by  it"  and  "the 
books  of  account  were  not  produced  at  the  hearing  nor 
were  their  contents  offered  in  evidence  in  a  competent 
manner."  In  the  present  case  the  entire  records  of  peti- 
tioner reflecting  each  item  in  detail  since  the  organization 
of  the  corporation  were  offered  in  toto,  and  the  certified 
public  accountant,  who  was  also  acting  as  co-counsel  for 
petitioner,  definitely  indicated  his  intention  to  testify  when 
he  asked  the  following  question  of  the  court: 

"Your  Honor,  isn't  it  a  fact  that  a  Certified  Pub- 
lic Accountant  having  made  a  detailed  audit  of  a 
concern,  that  his  evidence  and  his  findings  are  com- 
petent evidence  as  to  sum  totals  and  a  general  ex- 
position of  the  evidence?" 

At  this  point  counsel  for  respondent  made  this  asser- 
tion: 

"We  have  no  such  problem  before  the  Board.  We 
have  no  accounting  problem  involved  here." 


To  this  the  certified  public  acccnintant  replied : 

"Mr.  Sandrich:  We  have  a  question  of  fact  in- 
volved, questions  which  I  myself,  as  the  auditor,  as  a 
certified  public  accountant,  went  into  and  verified  and 
built  up  my  records  therefrom,  and  it  seems  to  me 
that  those  would  be  competent  evidence."  [Tr.  p. 
104.] 

It  is  quite  obvious  that  petitioner  was  not  attempting 
to  offer  the  testimony  of  the  certified  public  accountant 
without  at  the  same  time  producing  for  the  benefit  of 
counsel  for  respondent  and  in  court,  the  records  of  peti- 
tioner to  which  his  testimony  related.  The  court  as  it 
indicated  was  not  interested  in  the  details  concerning  nu- 
merous certificates  each  representing  different  amounts 
of  shares  of  stock,  but  the  court  was  primarily  interested 
in  the  number  of  shares  which  Jack  M.  .Smith  and  Otto 
F.  Sch warts  had  received  for  the  mining  properties  as 
compared  to  the  total  amount  of  shares  that  had  been 
issued  in  consideration  oi  the  conveyance  of  the  mining 
properties  to  petitioner. 

The  purpose  of  requiring  production  of  a  company's 
books  concerning  which  an  auditor  attempts  to  testify,  is 
manifestly  to  give  the  opposing  ])arty  an  opportunity  of 
checking  and  determining  whether  tlie  testimony  offered 
conforms  with  what  is  actually  recorded.  That  purpose 
was  definitely  accomplished  when  petitioner  offered  to 
produce  its  entire  permanent  records  which  had  been  set 
up  for  it  by  the  certified  jjublic  accountant,  whose  testi- 
mony was  rejected. 
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Respondent  at  the  bottom  of  page  30  of  his  brief  states 
that: 

"Mr.  Sandrich  was  not  offering  the  taxpayer's 
books  and  records  pertaining  to  the  transfer;  he  was 
offering  his  own  audit  papers,  derived  from  taxpayer's 
records  during  an  audit  made  several  years  after 
the  transfer  occurred." 

Respondent,  however,  is  not  correct  in  this  contention. 
The  evidence  without  any  question  shows  that  the  records 
which  were  offered  had  been  adopted  by  the  corporation 
as  its  permanent  records  after  those  records  had  been  set 
up  by  a  certified  pubhc  accountant.  Respondent  concludes 
this  point  with  the  following  contention  and  quotation 
from  the  authority  cited  in  support  thereof: 

"The  offer  was  to  submit  all  of  the  papers  without 
selecting  those  that  were  relevant  to  the  transaction. 
The  papers  offered  were  incompetent  and  the  nature 
of  the  offer  was  improper.  Under  the  circumstances, 
the  Tax  Court  had  no  choice  but  to  reject  the  offer. 
No  error  was  committed. 

"The  following  statement  of  the  Board  of  Tax  Ap- 
peals, in  Evergreen  Cemetery  Assn.  v.  Commissioner, 
25  B.  T.  A.  544,  551,  is  particularly  appropriate: 

"  'The  proper  trial  of  a  case  before  the  Board  re- 
quires thorough  preparation,  a  clear  understanding 
of  the  issues,  and  the  marshaling  of  the  evidence  in 
such  a  way  as  to  indicate  clearly  the  effect  of  the 
same  and  the  issue  to  which  it  appertains.  This  is 
not  accomplished  by  dumping  into  the  hands  of  the 
Board  a  number  of  books  of  account  and  other  similar 


evidence.  Such  evidence  is  not  self -illuminating.  The 
Board  should  nut  be  asked  to  ferret  out  the  correct 
answer  to  technical  or  difficult  questions  of  law 
and  fact  from  unexi)lained,  uncoordinated  evidence.'  " 
(Resp.  Br.  pp.  30  and  31.) 

Even  the  quotation  above  shows  that  in  the  cited  case 
an  entirely  different  situation  existed.  Here  petitioner 
was  not  "dumping  into  the  hands  of  the  Board  a  num- 
ber of  books  of  account  and  other  similar  evidence."  Peti- 
tioner was  not  asking  the  court  to  digest  those  records  and 
obtain  a  proper  answer  therefrom.  Petitioner  was  offer- 
ing the  services  of  a  certified  public  accountant  who  had 
prepared  those  records  and  who  as  indicated  by  the  ques- 
tion which  we  have  quoted  above  was  ready,  able  and 
willing  to  give  "sum  totals."  The  production  of  the  en- 
tire permanent  records  of  the  corporation  was  made  not 
for  the  purpose  of  ])roving  by  tliose  records  directly  the 
ultimate  fact  in  dispute,  but  as  a  foundation  fur  the  expert 
testimony  of  a  certified  public  accountant.  As  held  in  the 
case  of  Chicago  Raikvay  Equipment  Co.  v.  Commissioner, 
supra,  the  production  of  such  books  and  records  were  a 
condition  precedent  to  the  introduction  of  the  testimony 
of  the  certified  public  accountant  concernin,^-  their  con- 
tents. 

We  submit  that  respondent  has  wholly  failed  to  justify 
the  e.xclusion  of  this  most  valuable  and  competent  evi- 
dence and  testimony. 
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V. 

Respondent's  Contention  That  the  Tax  Court  Did 
Not  Err  in  Denying  Taxpayer's  Motion  to  Re- 
open the  Cause.     (Resp.  Br.  pp.  31  to  33.) 

We  have  sufficiently  discussed  the  question  of  the 
refusal  of  the  witnesses  Maxfield  and  Wilton  to  testify 
to  which  respondent  first  alludes  in  his  argument  under 
this  point.  The  primary  point  that  we  wish  to  discuss  is 
the  illness  of  Mr.  Steffes. 

Respondent  states: 

".  .  .;  that  in  spite  of  the  alleged  'misfortune'  Mr. 
Steffes  took  quite  an  active  part  in  the  hearing,  mak- 
ing no  mention  of  his  illness,  and  stating  instead 
that  he  was  appearing  in  the  case  because  of  the 
health  of   Mr.   Sandrich    [R.   100,  see  also  R.  97]; 

We  do  not  think  that  we  owe  an  apology  for  not  having 
included  in  the  record  some  mention  of  the  illness  of  Mr. 
Steffes.  That  illness  was  not  caused  by  inaction  but  by 
the  persistent  refusal  of  counsel  to  stop  working  even 
though  his  physician  had  advised  it.  The  collapse  which 
took  place  the  afternoon  of  the  final  day  of  the  hearing 
was  neither  feigned  nor  unreal.  We  can  only  say  that  it 
is  our  sincerest  hope  that  counsel  for  respondent  who 
made  the  assertion  above  quoted,  will  not  themselves  be 
compelled  to  undergo  the  same  effects  which  for  more  than 
one  year  followed  thereafter. 

Respondent  refers  to  the  "excusable  neglect"  in  coun- 
sel's failing  to  produce  the  documentary  evidence  in  ques- 
tion. Counsel's  explanation  for  not  having  produced  those 
documents  was  interrupted  by  counsel  for  respondent  who 
immediately  thereafter,  as  we  have  shown  above,  waived 
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all  objections  to  the  use  of  secondary  evidence.  Since  the 
Tax  Court  restricted  the  proof  to  the  one  type  of  evi- 
dence that  was  not  present  in  court,  even  though  the  pro- 
duction of  that  evidence  was  waived  by  counsel  for  re- 
spondent, petitioner  should  have  been  accorded  the  op- 
portunity of  producing  that  evidence.  It  is  our  sincere 
belief  that  if  this  hearing  had  been  had  in  Washington 
where  the  Tax  Court  is  in  session  at  all  times,  a  short 
continuance  of  the  hearing  would  have  been  granted  for 
the  purpose  of  enabling  petitioner  to  be  heard  on  the  merits. 
We  make  this  statement  with  all  due  respect  to  the  judge 
who  presided  at  the  hearing.  His  stay,  however,  in  Los 
Angeles  was  limited,  and  undoubtedly  the  time  allotted 
for  that  stay  had  already  been  completely  allotted  to  other 
matters.  We  trust  that  the  effects  of  this  situation  can 
and  will  be  remedied  by  a  proper  order  of  this  court. 

The  case  of  Bankers  Coal  Co.  i'.  Burnet,  207  U.  S.  308, 
313,  cited  by  respondent  is  not  in  point  since  there  an 
entirely  new  point  was  attempted  to  be  raised.  The  opin- 
ion requires  no  explanation  to  show  the  distinction  which 
exists  between  that  case  and  the  present  case. 

The  case  of  Hughes  v.  Commissioiier,  104  F.  (2d)  144, 
decided  by  this  court,  is  likewise  no  authority  for  re- 
spondent's position.  From  what  is  stated  in  the  opinion 
of  the  court  the  record  did  not  disclose  the  basis  of  the 
court's  ruling.  It  is  our  contention  that  each  case  must 
rest  upon  its  own  facts.  Here  there  is  no  justification 
for  the  refusal  of  the  Tax  Court  to  grant  a  further  hear- 
ing on  this  issue. 

The  case  of  Scott  i'.  Conunissioner,  117  F.  (2d)  36,  40 
(C.  C.  A.  8th)  likewise  relates  to  certain  new  facts  which 
did  not  ever  come  "to  the  attention  of  the  petitioner 
or  either  of  the  petitioners  in  the  two  related  cases  until 
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some  time  subsequent  to  the  Board's  decision."  A  mere 
reading  of  the  cited  case  discloses  an  entirely  different 
set  of  facts  and  circumstances. 

In  the  case  of  O'Rcar  v.  Commissioner,  80  F.  ('2d)  473 
(C.  C.  A.  6th)  new  issues  were  attempted  to  be  injected 
into  the  proceedings  by  way  of  a  motion  to  reopen  the 
cause  for  further  hearing.  In  the  present  case  the  orig- 
inal issue  was  the  one  upon  which  petitioner  desired  an 
opportunity  to  produce  the  evidence  that  was  unavailable 
at  the  time  of  the  hearing. 

At  the  bottom  of  page  32  of  his  brief  respondent  cites 
the  case  of  Crane- Johnson  Co.  v.  Commissioner,  105  F. 
(2d)  740  (C.  C.  A.  8th)  to  the  effect  that  "the  tax- 
payer had  its  day  in  court."  A  similar  statement  was 
made  in  the  portion  of  the  brief  of  respondent  contained 
on  pages  23  to  25  thereof  which  we  stated  that  we  would 
answer  at  the  conclusion  of  this  brief.  We  shall,  there- 
fore, refer  to  and  answer  the  former  portion  of  the  brief 
at  this  point  and  shill  distinguish  the  cited  case. 

At  the  bottom  of  page  22  of  his  brief  respondent  states : 

"The  taxpayer  was  afforded  a  full  and  complete  op- 
portunity to  present  its  case  to  the  Tax  Court  and 
failed  to  do  so.  It  is  not  entitled  to  a  repeat  per- 
formance in  order  that  it  may  seek  to  remedy  the 
mistakes  of   its  counsel." 

He  cites  the  case  of  Cranc-Jolinson  Co.  v.  Commis- 
sioner, 105  F.  (2d)  740,  744  (C.  C.  A.  8th)  affirmed 
311  U.  S.  54. 

The  situation  in  that  case  was  entirely  different  from 
that  existing  here.  The  sole  question  there  determined 
was  whether  the  Board  of  Tax  Appeals  had  abused  its 
discretion  in  refusing  a  second  hearing  wherein  the  tax- 


payer  could  be  represented  l)y  an  attorney,  and  where  at 
the  first  hearing,  the  taxpayer  was  represented  by  a  certi- 
fied public  accountant.  The  following-  language  taken 
from  the  opinion  discloses  that  the  point  was  apparently 
abandoned  by  the  taxpayer  and  the  petition  for  review 
was  prosecuted  on  more  substantial  grounds: 

"In  the  Hst  of  points  to  be  argued  in  petitioner's 
brief  appears  the  point  that  the  Board  should  have 
granted  the  petition  for  rehearing.  The  matter  is 
not  referred  to  in  the  l)ody  of  the  brief  and  should 
probably  be  treated  as  abandoned.  It  is,  however, 
referred  to  in  certain  briefs  filed  amicus  curiae." 

No  question  was  raised  in  that  case  and  certainly  none 
was  argued  that  the  taxpayer  had  not  been  accorded  a  full 
and  complete  opportunity  to  be  heard  at  the  hearing  in 
which  he  was  rei)resented  by  the  certified  public  account- 
ant. The  only  question  attempted  to  be  raised  was  whether 
the  certified  public  accountant,  in  appearing  for  the  tax- 
payer, was  engaged  in  the  unlawful  practice  of  law  in  the 
District  of  Columbia. 

None  of  the  questions  involved  there  were  involved 
here.  Petitioner  here  was  not  afforded  a  full  or  complete 
opportunity  to  present  its  case  to  the  Tax  Court.  As  ap- 
pears from  a  consideration  of  the  entire  record  in  this 
case,  the  petitioner  was  hedged  in  at  every  turn  by  objec- 
tions made  by  respondent  that  were  sustained  by  the  Tax 
Court.  As  we  have  indicated  above,  the  legal  issue  was 
so  simple  that  it  ccnild  have  been  determined  in  one  of 
several  ways.  The  means  to  supi)ly  this  proof  were  avail- 
able in  court.  Those  means  were  rejected  by  the  court 
and  the  proof  was  arbitrarily  limited  t(j  a  particular  means 
that  was  not  available  at  the  time. 
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In  closing  the  argument  in  his  brief  respondent  sug- 
gests a  comparison  of  the  case  last  mentioned  above,  with 
the  case  of  Chatham  Fhenix  Nat.  Bank  and  Trust  Co.  v. 
Helvering,  87  F.  (2d)  547  (App.  D.  C),  cited  by  us  in 
our  opening  brief.  We  ourselves  particularly  invite  this 
court's  attention  to  the  statement  of  the  humane  principles 
set  forth  on  page  550  of  the  opinion.  We  earnestly  main- 
tain that  we  have  brought  ourselves  within  the  purview  of 
the  legal  and  equitable  principles  there  set  forth. 

Conclusion. 

The  decision  of  the  Tax  Court  should  be  reversed  with 
instructions  to  grant  to  petitioner  a  further  hearing  on  the 
issue  of  depletion  in  the  interests  of  substantial  justice. 

Respectfully  submitted, 

A.  P.  G.  Steffes, 

Attorney  for  Petitioner. 
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2  The  Apache  Land  and  Cattle  Co. 

In  the  Superior  Court  of  the  State  of  Arizona  In 
and   For   the   County   of   Apache. 

No.   2323 
Civ-67  Prct. 

THE  APACHE  LAND  AND  CATTLE  COM- 
PANY, a  Corporation, 

Plaintiff, 

vs. 

THE  FRANKLIN  LIFE  INSURANCE  COM- 
PANY, a  Corporation;  JOHN  DOE,  JANE 
DOE  and  DOE-ROE  Company,  a  Corporation; 
and  all  the  Heirs,  Unknown  Heirs,  Executors, 
Administrators,  Successors-in-Interest  or  As- 
signs of  any  of  the  Above  Named  Parties, 

Defendants. 

COMPLAINT 

Comes  now  the  Plaintiff',  The  Apache  Land  and 
Cattle  Company,  a  Corporation,  and  complains  and 
alleges  as  follows: 

I. 

That  Plaintiff,  The  Apache  Land  and  Cattle  Com- 
pany, is  a  Corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Colorado, 
and  is  now,  and  has  been  during  the  times  here- 
inafter mentioned,  duly  authorized  to  transact  busi- 
ness within  the  State  of  Arizona; 

That  the  Defendant,  The  Franklin  Life  Insur- 
ance Company,  is  a  corporation  organized  and  ex- 
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isting  under  and  by  virtue  of  the  laws  of  the  State 
of  Illinois; 

That  the  true  names  of  John  Doe,  Jane  Doe  and 
Doe-Roe  Company,  a  Corporation,  their  Heirs  and 
Successor-in-interest,  are  unknown  to  this  Plaintiff ; 
and  should  any  of  them  appear  in  this  action  as 
parties-defendant,  this  Plaintiff  requests  permission 
to  substitute  their  true  names. 

11. 

That  Plaintiff'  is  the  owner  in  fee  simple  of  the 
following  described  real  property: — situate  in  the 
County  of  Apache,  [2]  State  of  Arizona: 

Sections  One  (1),  Three  (3),  Five  (5),  Seven 
(7),  Nine  (9),  Eleven  (11),  Thirteen  (13),  Fifteen 
(15),  Seventeen  (17),  Nineteen  (19),  Twenty-one 
(21)  and  Twenty-three  (23),  All  in  Township  Sev- 
enteen (17)   North,  Range  Twenty-five  (25)   East: 

Sections  One  (1),  Three  (3),  Five  (5),  Nine  (9), 
Eleven  (11),  Thirteen  (13),  Fifteen  (15),  Seven- 
teen (17),  Twenty-one  (21),  Twenty-three  (23), 
Twenty-five  (25),  Twenty-seven  (27),  Twenty-nine 
(29),  Thirty-three  (33)  and  Thirty-five  (35),  all  in 
Township  Eighteen  (18)  North,  Range  Twenty-five 
(25)    East; 

All  of  odd  numbered  sections  and  parts  of  of  odd 
numbered  sections  lying  south  and  east  of  the 
thread  of  the  stream  of  the  Rio  Puerco  of  the 
West  and  South  of  the  Southern  limit  of  the  right 
of  way  of  the  Atlantic  &  Pacific  Railroad,  to-wit: 

Sections  One  (1),  Eleven  (11),  Thirteen  (13), 
Fifteen  (15),  Twenty-one  (21),  Twenty-three  (23), 
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Twenty-five  (25),  Twenty-seven  (27),  Thirty-three 
(33),  and  Thirty-five,  all  in  Township  Nineteen 
(19),  North,  Range  Twenty-five  (25)  East; 

Sections  One  (1),  Three  (3),  Five  (5),  Seven 
(7),  Nine  (9),  Eleven  (11),  Thirteen  (13),  Fifteen 
(15),  Seventeen  (17),  Nineteen  (19),  Twenty-one 
(21),  and  Twenty-three  (23),  all  in  Township  Sev- 
enteen  (17)   North,  Range  Twenty-six   (26)   East; 

Sections  One  (1),  Three  (3),  Five  (5),  Seven 
(7),  Nine  (9),  Eleven  (11),  Thirteen  (13),  Fifteen 
(15),  Seventeen  (17),  Nineteen  (19),  Twenty-one 
(21),  Twenty-three  (23),  Twenty-five  (25),  Twenty- 
seven  (27),  Twenty-nine  (29),  Thirty-one  (31), 
Thirty-three  (33),  and  Thirty-five  (35);  all  in 
Township  Eighteen  (18)  North,  Range  Twenty-six 
(26)  East; 

Sections  One  (1),  Three  (3),  Five  (5),  Seven 
(7),  Nine  (9),  Eleven  (11),  Thirteen  (13),  Fifteen 
(15),  Seventeen  (17),  Nineteen  (19),  Twenty-one 
(21),  Twenty-three  (23),  Twenty-five  (25),  Twenty- 
seven  (27),  Twenty-nine  (29),  Thirty-one  (31), 
Thirty-three  (33),  and  Thirty-five  (35),  all  in 
Township  Ninteen  (19)  North,  Range  Twenty-six 
(26)   East; 

All  of  the  odd  numbered  sections  and  parts  of 
sections  lying  south  and  east  of  the  thread  of  the 
stream  of  the  Rio  Puerco  of  the  west  and  south 
of  the  right  of  way  of  the  Atlantic  and  Pacific  Rail- 
road, in  Township  Twenty  (20),  Range  Twenty-six 
(26)  East,  to-wit:  Sections  Twenty-three  (23), 
Twenty-five  (25),  Twenty-seven  (27),  Thirty-one 
(31),  Thirty-three    (33),  and  Thirty-five    (35),  in 
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Township  Twenty  (20)  North,  Range  Twenty-six 
(26)  East; 

The  West  One-half  of  Section  Twenty-six  (26), 
Township  Twenty  (20)  North,  Range  Twenty-six 
(26)  East,  320  acres,  (This  land  is  known  as  the 
land  purchased  [3]  from  Ferdinand  V.  Barber  and 
Mary  A.  Barber,  and  known  as  the  Barber  Home- 
stead). 

The  West  one-half  of  the  Southwest  Quarter  and 
South  one-half  of  the  Northwest  Quarter  of  Sec- 
tion Twelve  (12),  Township  Nineteen  (19)  North 
Range  Twenty-five  (25)  East,  160  acres.  (This 
land  is  known  as  the  Loy  C.  Turbeville  homestead.) 

The  SoTithwest  Quarter  of  the  Northwest  Quar- 
ter of  Section  Thirty-four  (34),  Township  Eighteen 
(18)  North,  Range  Twenty-six  (26)  East,  40  acres. 
(This  land  is  known  as  the  James  E.  Porter  Rail- 
road Land  Strip.) 

That  fractional  part  of  the  North  half  of  the 
Northeast  Quarter;  the  Southeast  Quarter  of  the 
Northeast  Quarter  and  the  Northeast  Quarter  of 
the  Northwest  Quarter  of  Section  Twenty-eight 
(28),  Township  Twenty  (20)  North,  Range  Twenty- 
six  (26)  East  of  the  G.  &  S.  R.  M.,  lying  South 
and  East  of  the  Atchison,  Topeka  and  Santa  Fe 
Railroad  Company's  right  of  way  (and  containing 
40  acres,  more  or  less)  ; 

Together  with  all  appurtenances  thereto  and  im- 
provements thereon,  and  with  all  rights  to  the  use 
of  water  and  easements  for  the  carriage  of  water 
for  use  in  irrigating  said  premises. 
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III. 

That  the  Plaintiff  is  credibly  informed  and  be- 
lieves, and  therefore  alleges  the  fact  to  be,  that  the 
Defendants  above  named,  and  each  of  them,  make 
some  claim  in  and  to  the  above  described  real  prop- 
erty adverse  to  this  Plaintiff ; 

That  the  claims  of  the  Defendants,  and  each  of 
them,  are  without  right;  and  that  Defendants,  and 
each  of  them,  have  no  right,  title,  claim  and  in- 
terest in  or  to  the  said  real  property  hereinabove 
described,  or  any  part  thereof; 

That  Plaintiff's  estate  is  derived  from  the  United 
States  of  America  and  the  State  of  Arizona,  through 
its  predecessors  in  interest. 

Wherefore,  Plaintiff  prays  judgment  as  follows: 

1.  That  the  Defendants,  and  each  of  them,  be  re- 
quired to  set  forth  the  nature  of  their  claims;  and 
that  all  adverse  claims  be  determined  by  a  decree 
of  this  Court; 

2.  That  by  Judgment  and  Decree  it  be  ordered, 
adjudged  and  [4]  decreed  that  the  Plaintiff  is  the 
owner  in  fee  simple  of  the  real  property  herein- 
above described;  and  that  its  estate  be  established 
against  the  adverse  claims  of  the  Defendants,  and 
each  of  them;  that  all  of  said  Defendants  be  barred 
and  forever  estopped  from  having,  or  claiming,  any 
right  or  title  adverse  to  the  Plaintiff  in  or  to  said 
premises,  or  any  part  thereof; 
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3.  For  such  other  and  further  relief  as  to  the 
Court  may  seem  just  and  proper. 

ARMSTO^i},  KRAMER,  MOR- 
RISON &  ROCHE 
By  J.  E.  MORRISON 

First   National    Bank    Build- 
ing 
Phoenix,    Arizona. 
GUY  AXLINE 

Holbrook,  Arizona 
Attorneys  for  Plaintiff. 

State  of  Arizona, 
County  of  Maricopa — ss. 

Harry  Jamison,  being  first  duly  sworn,  on  his 
oath  deposes  and  says:  That  he  is  the  President 
of  the  Apache  Land  and  Cattle  Company,  Plaintiff 
in  the  foregoing  and  above  entitled  Cause,  and 
makes  this  verification  for  and  in  its  behalf;  that 
he  has  read  the  foregoing  Co^^plaint  and  knows  the 
contents  thereof ;  that  the  matters  and  things  therein 
alleged  are  true,  both  in  substance  and  in  fact,  ex- 
cept as  to  those  matters  alleged  on  information  and 
belief,  and  as  to  those  matters  he  believes  it  to  be 
true. 

HARRY  JAMISON 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  June,  A.  D.  1942. 

(Notarial  seal)  GLADYS  PERRY 
Notary  Public 

My  com.  exp.  Oct.  28,  1945.  [5] 

[Endorsed] :    Filed  Aug.  19,  1942.  [6] 
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[Title  of  District  Coui-t  and  Cause.] 

ANSWER  OF  THE  FRANKLIN  LIFE  INSUR- 
ANCE COMPANY,  A  CORPORATION 

Comes  now  the  defendant  The  Franklin  Life  In- 
surance Company,  a  corporation,  and  for  its  answer 
to  plaintiff's  complaint  admits,  denies  and  alleges 
as  follows: 

I. 

Admits  the  allegations  of  paragrai^h  I  of  said 
complaint,  except  the  allegations  as  to  John  Doe, 
Jane  Doe  and  Doe-Roe  Company,  a  corporation,  and 
as  to  those  allegations  this  answering  defendant  has 
no  information  and  therefore  denies  the  same; 

II. 

Denies  the  allegations  of  paragraph  II  of  said 
complaint  ; 

III. 

Admits  that  this  defendant  makes  claim  in  and 
to  the  real  property  described  in  plaintiff's  com- 
plaint, and  denies  that  the  claim  of  this  defendant 
is  without  right,  and  denies  that  this  defendant 
has  no  right,  title,  claim  and  interest  in  and  to 
the  said  real  property  as  alleged  in  paragraph  III 
of  plaintiff's  complaint;  [7] 

IV. 
Denies  each  and  every  allegation  of  said  com- 
plaint not  herein  specifically  admitted; 

Y. 

As  and  for  an  affirmative  defense  to  plaintiff's 
complaint,  this  defendant  alleges  as  follows: 
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(a)  That  this  defendant  is  the  owner  in  fee 
simple  and  in  possession  of  the  real  estate  described 
in  plaintiff:'  's  complaint,  and  of  each  part  and  parcel 
thereof ; 

(b)  That  this  defendant's  title  thereto  was  ac- 
quired in  the  following  maimer,  to  wit:  That  on 
or  about  July  1,  1930,  plaintiff  above  named  was 
the  owner  in  fee  simple  of  the  property  described 
in  plaintiff's  complaint,  and  being  justly  indebted 
to  this  defendant  in  the  sum  of  one  hundred  forty 
thousand  dollars  ($140,000.00)  made,  executed  and 
delivered  to  this  defendant  its  realty  mortgage 
mortgaging  the  property  described  in  plaintiff's 
complaint  to  secure  the  payment  of  said  indebted- 
ness; that  thereafter  and  on  or  about  the  19th  day 
of  February,  1938,  payment  of  said  indebtedness 
being  in  default,  this  defendant  commenced  an  ac- 
tion for  the  foreclosure  of  said  mortgage  against 
plaintiff  herein  in  the  Superior  Court  of  the  State 
of  Arizona,  in  and  for  the  County  of  Apache,  in 
which  said  action,  pursuant  to  due  and  regular 
proceedings  therefor,  judgment  of  foreclosure  and 
sale  of  the  real  estate  described  in  plaintiff's  com- 
plaint herein  was  duly  and  regularly  entered  on  or 
about  August  17,  1940,  and  pursuant  to  said  judg- 
ment of  foreclosure  and  sale  the  said  real  estate 
was  thereafter  duly  and  regularly  sold  under  special 
execution  by  the  Sheriff  of  Apache  County  to  this 
defendant  for  the  sum  of  one  hundred  and  fifty 
thousand  dollars  ($150,000.00),  and  thereafter  and 
on   or  about   the   12th   day  of  April,   1941,  no  re- 
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demption  from  said  Sheriff's  sale  having  been  made 
as  required  [8]  by  law,  the  said  Sheriff  of  Apache 
County  duly  made,  executed  and  delivered  his 
Sheriff's  Deed  to  said  real  estate  to  this  defend- 
ant, and  that  this  defendant  thereupon  became  and 
ever  since  has  been  and  now  is  the  owner  in  fee 
simple  and  in  possession  of  said  real  estate  so 
sold  to  this  defendant  under  foreclosure,  being  the 
real  estate  described  in  plaintiff'  's  complaint  herein ; 

VI. 
That  plaintiff  has  no  right,  title,  claim  or  interest 
in  or  to  the  said  real  property  described  in  plain- 
tiff's complaint,  or  any  part  thereof. 

Wherefore,  having  fully  answered,  this  defendant 
prays  that  plaintiff's  complaint  be  dismissed,  for 
its  costs  herein  incurred,  and  for  such  other  and 
further  relief  as  to  the  Court  may  seem  just  and 
proper. 

FENNEMORE,  CRAIG,  ALLEN 
&  BLEDSOE, 
By  RICHARD  FENNEMORE 

Attorneys   for   Defendant 
The  Franklin  Life  Insurance 
Company,  a  corporation. 

State  of  Arizona, 
County  of  Maricopa — ss. 

Richard  Fennemore,  being  first  duly  sworn  on 
his  oath  deposes  and  says: 

That  he  is  one  of  the  attorneys  for  the  defendant 
The  Franklin  Life  Insurance  Company,  a  corpora- 
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tion,  and  makes  this  affidavit  for  and  on  behalf  of 
said  defendant;  that  he  has  read  plaintiff's  com- 
plaint and  knows  the  contents  thereof,  and  has  read 
the  foregoing  answer  and  knows  the  contents 
thereof ;  that  the  matters  and  things  alleged  in  j^lain- 
tiff's  complaint  which  are  denied  in  said  answer 
are  untrue,  and  that  the  matters  and  things  al- 
leged in  the  foregoing  answer  are  true  except  as  to 
matters  [9]  alleged  on  information  and  belief,  and 
as  to  those  matters  he  believes  said  answer  to  be 
true. 

RICHARD  FENNP^MORE 

Subscribed    and    sw^orn   to   before   me   this   21st 
day  of  August,  1942. 

[Seal]  ELAINE  JONES 

Notary  Public. 
My  commission  expires:  August  5,  1944. 

Received  copy  of  the  above  Answer  this  24  day 
of  August,  1942. 

GUY  AXLINE 

ARMSTRONG,  KRAMER,  MOR- 
RISON &  ROCHE, 
By  J.  E.  MORRISON, 

Attorneys  for  Plaintiff. 

[Endorsed] :    Filed  Aug.  24,  1942.  [10] 
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[Title  of  District  Court  and  Cause.] 

REPLY  TO  ANSWER  OF  THE  FRANKLIN 
LIFE  INSURANCE  COMPANY,  A  CORPO- 
RATION 

Comes  now  the  plaintif  The  Apache  Land  and 
Cattle  Company,  a  corporation,  and,  leave  of  Court 
having  been  first  had  and  obtained,  files  this  its 
reply  to  the  answer  of  the  defendant.  The  Franklin 
Life  Insurance  Company,  a  corporation,  on  file 
herein,  and  alleges: 

I. 

That  the  defendant  The  Franklin  Life  Insurance 
Company  is  a  foreign  corporation  organized  under 
and  by  virtue  of  the  laws  of  the  State  of  Illinois. 

II. 

That  at  all  of  the  times  and  dates  specified  and 
referred  to  in  the  fifth  paragraph  of  said  defend- 
ant's answer,  and  for  many  years  thereafter  down 
to  May  28,  1941,  the  defendant  The  Franklin  Life 
Insurance  Company,  a  foreign  corporation  as  afore- 
said, had  wholly  failed  to  qualify  to  do  business  in 
the  State  of  Arizona  as  required  by  the  statute  in 
such  case  made  and  provided. 

III. 

That  at  all  of  the  times  and  dates  specified  and 
referred  [11]  to  in  said  Paragraph  V  of  defend- 
ant's answer,  and  for  a  long  time  thereafter,  the 
said  defendant  was  engaged  in  an  enterprise  of 
permanence  and  durability  in  the  State  of  Arizona 
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and  did  transact  within  the  State  of  Arizona  a 
substantial  part  of  its  ordinary  business,  and  there- 
fore each  and  all  of  the  acts  of  the  defendant,  The 
Franklin  Life  Insurance  Company,  set  up  in  the 
complaint  were  and  are  wholly  void. 

Wherefore,  plaintiff  j)rays  judgment  that  it  be 
ordered,  adjudged  and  decreed  that  plaintiff,  The 
Apache  Land  and  Cattle  Company,  is  the  owner  in 
fee  simple  of  all  the  real  estate  described  in  its 
complaint,  and  that  the  defendants  have  no  claims 
whatsoever  adverse  to  the  title  of  the  plaintiff,  and 
that  said  answering  defendant  be  barred  and  for- 
ever estopped  from  having  or  claiming  any  right, 
title  or  interest  adverse  to  the  plaintiff  in  and  to 
the  said  premises  or  any  part  thereof. 
GUY  AXLINE, 

Holbrook,  Ariz. 
ARMSTRONG,    KRAMER, 

MORRISON  &  ROCHE, 
J.  E.  MORRISON, 

First  National  Bank  Bldg., 
Phoenix,  Ariz. 

Attorneys  for  Plaintiff. 

Received  Copy  July  6,  1943. 

FENNEMORE,  CRAIG,  ALLEN 
&  BLEDSOE, 
Attorneys  for  defendant. 

[Endorsed]:     Filed  July  6,  1943.   [12] 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  SUMMARY  JUDGMENT 

Comes  now  the  defendant  The  Franklin  Life  In- 
surance Company,  a  corporation,  being  the  only  de- 
fendant who  has  been  served  with  process  in  the 
above-entitled  action,  and  moves  for  a  Summary 
Judgment  in  its  favor  upon  plaintiff's  complaint 
upon  the  ground  that  there  is  no  genuine  issue  as  to 
any  material  fact  and  that  this  defendant  is  en- 
titled to  said  Judgment  as  a  matter  of  law. 

This  motion  is  made  upon  the  pleadings  on  file 
and  upon  the  following  documents  herewith  pre- 
sented : 

1.  Certified  copy  of  Judgment  and  Decree. 

2.  Certified  copy  of  Sheriff's  Certificate  of  Sale 
of  real  estate. 

3.  Certified  copy  of  Execution  and  Order  of 
Sale. 

4.  Certified  copy  of  Sheriff's  Return  of  Execu- 
tion and  Order  of  Sale  of  real  property. 

5.  Verified  copy  of  Sheriff's  Deed,  the  original 
of  which  will  be  produced  upon  the  hearing  on  this 
motion.  [13] 

Each  of  said  documents  being  in  that  certain  ac- 
tion heretofore  filed  in  the  Superior  Court  of 
Apache  County,  State  of  Arizona,  numbered  there- 
in. No.  2065,  in  which  The  Franklin  Life  Insurance 
Company,  a  corporation,  this  defendant,  was  plain- 
tiff, and  The  Apache  Land  and  Cattle  Company,  a 
corporation,  plaintiff  above  named,  was  defendant. 
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Dated,  October  27,  1943. 

FENNEMORE,  CRAIG,  ALLEN 
&  BLEDSOE, 
By  RICHARD  FENNEMORE, 

202   Phoenix   National   Bank 

Bldg.,  Phoenix,  Arizona. 
Attorneys  for  defendant,  The 
Franklin  Life  Insurance 
Company,  a  corporation. 

Received  copy  of  the  within  Motion  for  Summary 
Judgment  this  27th  day  of  October,  1943. 

ARMSTRONG,   KRAMER, 

MORRISON  &  ROCHE, 
GUY  AXLINE, 
By  J.  E.  MORRISON, 

Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  Oct.  27,  1943.  [14] 
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1. 

In  the  Superior  Court 
Of  Apache  County,  State  of  Arizona 

CLERK'S  CERTIFICATE  OF  COURT 
RECORD 

State  of  Arizona, 
County  of  Apache, — ss. 

I,  Myrlan  G.  Brown,  Clerk  of  the  Superior  Court 
of  the  State  of  Arizona,  in  and  for  the  County  of 
Apache,  do  hereby  certify  that  the  attached  and 
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foregoing  is  a  true  and  correct  Copy  of  the  Original 
Judgment  and  Decree,  Civil  No.  2065  as  the  same 
appears  of  record  in  my  office,  and  of  the  whole 
thereof. 

In  Witness  Whereof,   I  have  hereunto   set  my 

hand  and  the  official  seal  of  this  Court  this 

day  of ,19 

[Seal]  MYRLAN  G.  BROWN, 

Clerk  of  said  Superior  Court. 

[Endorsed]:     Filed.     Walter   S.  Wilson,   Clerk, 
by  Ernest  R.  Morris,  Deputy.     Dec.  30,  1941.  [15] 


In  the  Superior  Court  of  the  State  of  Arizona, 
in  and  for  the  County  of  Apache 

No.  2065 

THE    FRANKLIN    LIFE    INSURANCE    COM- 
PANY, a  Corporation, 

Plaintiff, 

vs. 

THE    APACHE    LAND    AND    CATTLE    COM- 
PANY, a  Corporation, 

Defendant. 

JUDGMENT  AND  DECREE 

Now  on  this  17th  day  of  August,  1940,  comes  the 
above  named  plaintiff  by  its  attorneys  Henry  H. 
Clark  of  Denver,  Colorado,  and  Earl  Piatt  of  St. 
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Johns,  Arizona,  and  prays  the  court  for  relief  as 
follows : 

(1)  That  judgment  be  forthwith  entered  in  the 
above  entitled  action  in  favor  of  the  plaintiff,  and 
against  tlie  defendant  in  the  total  sum  of  Two  Hun- 
dred Twenty  Five  Thousand  Dollars  ($225,000.00), 
plus  the  costs  as  taxed  in  this  case;  (2)  for  a  decree 
ordering  the  sale  of  the  mortgaged  lands  and 
premises  hereinafter  described  mider  foreclosure 
proceedings;  and  (3)  for  such  other  and  further 
relief  in  the  premises  as  to  the  court  may  seem 
meet  and  proper. 

And  it  appearing  to  the  court  from  the  records 
and  files  in  said  action  as  follows,  to-wit : 

1.  That  said  plaintiff'  filed  its  complaint  therein 
against  the  above  named  defendant  on  the  19th  day 
of  February,  1938,  wherein  it  prayed  for  judgment 
against  defendant  on  certain  promissory  notes  dated 
July  1,  1930,  and  for  subsequent  money  advance- 
ments, in  the  total  principal  sum  of  $150,820.77, 
together  with  interest  thereon  at  the  rate  of  seven 
l>er  cent  (7%)  per  [16]  annum  from  the  date  of 
said  notes,  and  from  the  dates  of  said  several 
money  advancements  to  defendant,  and  for  the 
allowance  by  the  court  of  a  reasonable  attorney's 
fee  for  services  rendered  in  these  foreclosure  pro- 
ceedings, and  for  other  relief  as  set  forth  in  said 
complaint ; 

2.  That  griven  to  secure  the  payment  of  said  in- 
debtedness of  said  defendant  under  date  of  July 
1st,  1930,  was  a  certain  mortgage  on  the  lands  and 
premises  situated  in  the  County  of  Apache,  Arizona, 


18  The  Apache  Land  and  Cattle  Co. 

as  specifically  described  in  "Exhibit  A"  attached  to 
said  complaint,  and  as  hereinafter  set  forth; 

3.  That  since  the  filing  of  said  complaint  the 
plaintiff  has  made  certain  other  money  advance- 
ments to  defendant,  or  to  others  for  its  use  and 
benefit,  for  the  payment  of  taxes  on  the  mortgaged 
premises  and  for  other  necessary  and  proper  items 
of  expense  in  the  total  net  sum  of  $6,563.43,  mak- 
ing the  total  net  sum  of  all  such  money  advance- 
ments $17,384.20  as  set  forth  in  plaintiff's  supple- 
mental complaint  filed  herein ; 

4.  That  under  date  of  February  21,  1938,  a 
summons  was  issued  by  the  Clerk  of  this  Court  in 
the  above  entitled  action,  and  that  under  date  of 
March  10,  1938,  said  defendant  by  endorsement 
thereon  acknowledged  and  accepted  service  of  the 
same,  and  that  no  appearance  has  been  entered 
therein  by  said  defendant,  or  any  pleading  filed  in 
its  behalf,  excepting  only  a  ''Confession  of  Judg- 
ment" for  the  total  principal  sum  of  $225,000.00, 
dated  July  6,  1940,  and  wherein  it  is  stipulated  and 
agreed  that  upon  the  entry  of  a  judgment  for  the 
said  sum  the  court  may  also  enter  an  order  and  de- 
cree directing  the  sale  of  said  mortgaged  lands  and 
premises  as  under  foreclosure,  in  accordance  with 
the  laws  of  the  State  of  Arizona,  and  the  applica- 
tion of  the  proceeds  thereof  to  the  satisfaction,  as 
far  as  possible,  of  said  indebtedness  after  the  pay- 
ment of  all  proper  costs  and  charges  arising  in  con- 
nection with  said  sale  and  the  costs  of  said  action. 

[17] 


vs.  The  Frcmklin  Life  his.  Co.  13 

Now,  Therefore,  the  Court  Doth  Find  as  Follows, 
To- wit:  (1)  That  all  of  the  allegations  and  aver- 
ments contained  in  the  complaint  and  in  the  sup- 
plemental complaint  are  true;  (2)  that  defendant  is 
indebted  to  plaintiff  in  the  total  agreed  sum  as 
aforesaid  of  $225,000.00,  and  that  ])laintiff  is  en- 
titled to  have  judgment  entered  in  said  action  for 
said  sum;  (3)  that  plaintiff  is  entitled  to  an  order 
and  decree  directing  the  sale  of  the  mortgaged 
lands  and  premises  described  in  said  complaint,  and 
the  application  of  the  proceeds,  as  far  as  possible, 
to  the  satisfaction  of  the  judgment  to  be  entered 
upon  said  indebtedness. 

It  Is  Therefore  Ordered,  Adjudged  and  Decreed 
as  Follows: 

1.  That  plaintiff  do  have  and  recover  of  defend- 
ant the  sum  of  $225,000.00,  with  costs  of  this  ac- 
tion, and  that  judgment  therefor  be  forthwith  en- 
tered herein; 

2.  That  the  said  mortgaged  lands  and  premises 
be  sold  at  i)ublic  auction  in  accordance  with  the 
laws  of  the  State  of  Arizona  and  the  proceeds 
thereof  applied  to  the  satisfaction,  as  far  as  possi- 
ble, of  said  judgment,  after  the  payment  of  all 
proper  costs  and  charges  arising  in  connection  with 
said  sale  and  the  costs  of  this  action ; 

3.  That  a  special  execution  be  forthwith  issued 
to  the  sheriff  of  Apache  County,  directing  him  to 
seize  and  sell  at  public  auction  the  said  lands  and 
premises  under  execution  for  the  pur})oses  afore- 
said, and  that  such  sale  be  conducted  by  the  sheriff" 
at  the  front  door  of  the  Court  House  of  said  countv 
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on  Monday,  the  7th  day  of  October,  1940,  pursuant 
to  the  laws  of  the  State  of  Arizona,  to  the  highest 
and  best  bidder  therefor; 

4.  That  notice  of  sale  so  ordered  as  aforesaid 
shall  be  made  by  posting  a  notice  thereof  in  three 
public  places  in  said  Apache  County,  one  of  which 
shall  be  at  the  Court  House  door,  for  not  less  than 
fifteen  days  successively  before  the  date  of  sale,  and 
by  publishing  a  copy  thereof  for  three  wrecks  before 
such  date  [18]  in  a  newspaper  of  general  circulation 
published  in  said  county,  which  notice  shall  state 
the  judgment  entered  and  the  amount  thereof,  and 
the  court  in  which  it  was  rendered,  and  the  name 
of  the  parties  to  said  action,  and  shall  particularly 
describe  the  lands  and  premises  to  be  sold  as  afore- 
said, and  as  hereinafter  specified. 

5.  That  upon  the  conclusion  of  such  sale  said 
sheriff  shall  issue  his  certificate  of  purchase  to  said 
highest  and  best  bidder  for  the  same,  who  has  paid 
cash  therefor,  and  upon  the  expiration  of  six 
months  from  the  date  of  said  sale  said  sheriff  shall 
execute  and  deliver  to  such  purchaser,  or  his  as- 
signs, his  deed  therefor,  provided  that  in  the  mean- 
time defendant  has  not  redeemed  said  lands  and 
premises  from  such  sale  by  paying  the  amount  bid 
at  said  sale,  plus  interest  at  the  legal  rate  to  the 
person  or  persons  entitled  to  the  same,  or  to  the 
plaintiff  herein,  if  plaintiff  at  said  sale  bids  the 
same  in  its  own  behalf,  and  applies  the  amount 
of  its  bid  as  a  credit  on  said  judgment;  that  upon 
the  expiration  of  said  period  of  redemption,  and  if 
said  defendant  has  not  redeemed  the  same  the  said 
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purchaser  or  the  plaintiff,  as  the  case  may  be,  shall 
be  entitled  to  the  immediate  possession  of  all  of 
said  lands  and  premises,  and  unless  such  possession 
is  promptly  yielded  by  defendant  to  plaintiff,  or  its 
assigns,  upon  demand,  the  court  shall  thereui)on 
order  the  issuance  of  a  writ  of  possession  placing- 
the  purchaser,  or  its  assigns,  or  the  plaintiff,  as 
the  case  may  be,  in  possession  thereof; 

6.  That  said  sheriff  shall  apply  the  proceeds  of 
said  sale,  first :  In  payment  of  the  costs  of  said  sale 
and  of  this  action;  second:  In  payment  to  plaintiff 
of  the  amount  found  to  be  due  it  in  the  aforesaid 
judgment;  and  third:  the  residue  if  any  there  be, 
shall  be  paid  over  to  said  defendant,  or  its  assigns. 

7.  That  from  and  after  the  sale  of  said  lands 
and  premises,  under  and  by  virtue  of  this  judgment 
and  decree,  said  defendant,  and  all  persons  claim- 
ing under  said  defendant  since  the  [19]  commence- 
ment of  this  action  be,  and  they  and  each  of  them 
are,  hereby  forever  barred  and  foreclosed  of  and 
from  all  lien  upon,  right,  title,  interest  or  estate  of, 
in  or  to  said  lands  and  premises,  or  any  part 
thereof,  except  only  as  to  the  exercise  of  the  right 
of  redemption  hereinbefore  referred  to. 

8.  That  the  lands  and  premises  to  be  sold  as 
aforesaid  are  described  as  follows: 

(a)  Sections  1,  3,  5,  7,  9,  11,  13,  15,  17,  19,  21, 
and  23,  all  in  Tp.  17  N,  R.  25  East; 

(b)  Sections  1,  3,  5,  9,  11,  13,  15,  17,  21,  23,  25, 
27,  29,  33,  and  35,  all  in  Tp.  18  N,  R.  25  East; 

(c)  All  of  odd  numbered  sections  and  parts  of 
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odd  numbered  sections  lying  south  and  east  of  the 
thread  of  the  stream  of  the  Rio  Puerco  of  the  West 
and  South  of  the  Southern  limit  of  the  right  of 
way  of  the  Atlantic  and  Pacific  Railroad,  to- wit: 
Sections  1,  11,  13,  15,  21,  23,  25,  27,  33,  and  35,  aU 
in  Tp.  19  N,  R.  25  East; 

(d)  Sections  1,  3,  5,  7,  9,  11,  13,  15,  17,  19,  21, 
and  23,  all  in  Tp.  17  N,  R.  26  East; 

(e)  Sections  1,  3,  5,  7,  9,  11,  13,  15,  17,  19,  21, 
and  23,  all  in  Tp.  17  N,  R.  26  East; 

(f)  Sections  1,  3,  5,  7,  9,  11,  13,  15,  17,  19,  21, 
23,  25,  27,  29,  31,  33,  and  35,  all  in  Tp.  19  N,  R.  26 
East; 

(g)  All  of  the  odd  numbered  sections  and  parts 
of  sections  lying  south  and  east  of  the  thread  of 
the  stream  of  the  Rio  Puerco  of  the  West  and 
South  of  the  right  of  way  of  the  Atlantic  and  Pa- 
cific Railroad,  in  Tp.  20,  R.  26  East,  to-wit:  Sec- 
tions 23,  25,  27,  31,  33,  and  35,  Tp.  20  N,  R.  26  East; 

(h)  The  west  one-half  of  Section  26,  Tp.  20  N, 
R.  26  East; 

(i)  The  west  one-half  of  the  SW14  and  south 
one-half  of  the  NW14  of  Section  12,  Tp.  19  N, 
R.  25  East; 

(j)  The  SW14  of  the  NWi^  of  Section  34,  Tp. 
18  N,  R.  26  East; 

(k)  That  fractional  part  of  the  NI/2  of  the 
NE14;  the  SE14  of  the  NE14  and  the  NEi/s  of  the 
NWi^  of  Section  28,  Tp.  20  N,  R.  26  East  of  the 
G.  &  S.  R.  M.  lying  south  and  east  of  the  Atchison 
and  Topeka  and  Santa  Fe  Railroad  Company's 
right  of  way,  containing  40  acres,  more  or  less; 
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(I)  Also  all  appurtenances  thereto  and  im- 
provements thereon,  together  with  all  rights  to  the 
use  of  water  and  easements  for  the  carriage  of 
water  for  use  in  irrigating  said  lands  and  premises, 
and  also  all  shares  of  stock  and  shares  of  water 
and  water  rights,  in  any  ditch  or  irrigation  [20] 
company  or  water  users'  association  which  may  in 
any  manner  now  or  hereafter  entitle  the  owner  of 

said  premises  to  water  for  irrigating  same. 
******* 

Done  in  Open  Court. 

By  the  Court. 

LEVI  S.  ITDALL, 
Judge.  [21] 
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2. 

In  the  Superior  Court  of  the  State  of  Arizona, 

in  and  for  the  County  of  Apache 

No.  2065 

THE    FRANKLIN    LIFE    INSURANCE    COM- 
PANY, a  Corporation, 

Plaintiff, 

vs. 

THE    APACHE    LAND    AND    CATTLE    COM- 
PANY, a  Corporation, 

Defendant. 

SHERIFF'S  CERTIFICATE  OF  SALE  OF 
REAL  ESTATE 

I,  John  Nunn,  Sheriff  of  the  County  of  Apache, 
State  of  Arizona,  do  hereby  certify  that  under  and 
by  virtue  of  an  Execution  and  Ord«r  of  Sale  issued 
in  the  above  entitled  cause,  duly  attested  the  28th 
day  of  August,  1940,  by  which  I  was  commanded 
to  make  the  amount  of  Two  Hundred  Twenty-five 
Thousand  Dollars  ($225,000.00)  to  satisfy  the  Judg- 
ment in  this  action,  together  with  Plaintiff's  costs 
and  accruing  costs  out  of  the  real  property  belong- 
ing to  the  above  named  Defendant  and  set  forth 
and  described  in  said  Execution  and  Order  of  Sale, 
I  have  on  this  day  sold  at  public  auction,  according 
to  the  statute  in  such  case  made  and  provided,  to 
The  Franklin  Life  Insurance  Company  who  was 
the  highest  and  best  bidder  therefor,  for  the  sum 
of    One    Hundred    and    Fifty    Thousand    Dollars 
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($150,000.00),  which  was  the  whole  sum  bid  by 
said  Company,  as  being  in  full  satisfaction  of  said 
Judgment,  the  real  property  set  forth  in  said  Exe- 
cution and  Order  of  Sale,  and  i)articularly  de- 
scribed as  follows,  to-wit: 

(a)  Sections  1,  3,  5,  7,  9,  11,  13,  15,  17,  19,  21, 
and  23,  all  in  Twp.  17  N.,  R.  25  East; 

(b)  Sections  1,  3,  5,  9,  11,  13,  15,  17,  21,  23,  25, 
27,  29,  33,  and  35,  all  in  Twp.  18  N.,  R.  25  East; 

(c)  All  of  odd  numbered  sections  and  parts  of 
odd  numbered  sections  lying  south  and  east  of  the 
thread  of  the  stream  of  the  Rio  Puerco  of  the  West 
and  South  of  the  Southern  limit  of  the  right  of  way 
of  the  Atlantic  and  Pacific  Railroad,  to-wit:  Sec- 
tions 1,  11,  13,  15,  21,  23,  25,  27,  33,  and  35,  all  in 
Twp.  19  N.  R.  25  East;  [22] 

(d)  Sections  1,  3,  5,  7,  9,  11,  13,  15,  17,  19,  21, 
and  23,  all  in  Twp.  17  N.,  R.  26  East; 

(e)  Sections  1,  3,  5,  7,  9,  11,  13,  15,  17,  19,  21,  23, 
25,  27,  29,  31,  33,  and  35,  all  in  Twp.  18  N.  R.  26 
East; 

(f )  Sections  1,  3,  5,  7,  9,  11,  13,  15,  17,  19,  21,  23, 
25,  27,  29,  31,  33,  and  35,  all  in  Twp.  19  N.  R.  26 
East; 

(g)  All  of  the  odd  numbered  sections  and  parts 
of  sections  lying  south  and  east  of  the  thread  of  the 
stream  of  the  Rio  Puerco  of  the  West  and  South 
of  the  Right  of  way  of  the  Atlantic  and  Pacific 
Railroad,  in  Twp.  20,  R.  26  East,  to-wit:  Sections 
23,  25,  27,  31,  33,  and  35,  Twp.  20  N.  R.  26  East; 

(h)  The  west  one-half  of  Section  26,  Twp.  20 
N.,  R.  26  East; 
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(i)  The  west  one-half  of  the  SW^^  and  south 
one-half  of  the  NWy4  of  Section  12,  Twp.  19  N. 
R.  25  East; 

(j)  The  SWy4  of  the  NWy4  of  Section  34, 
Twp.  18  N.,  R.  26  East; 

(k)  That  fractional  part  of  the  Ny2  of  the 
NEi/4 ;  the  SEy4  of  the  NEi/4  and  the  NEi/4  of  the 
NWi/4  of  Section  28,  Twp.  20  N.,  R.  26  East  of  the 
(t.  &  S.  R.  M.  lying  south  and  east  of  the  Atchison 
and  Topeka  and  Santa  Pe  Railroad  Company's 
right  of  way,  containing  40  acres,  more  or  less; 

(1)  Also  all  appurtenances  thereto  and  improve- 
ments thereon,  together  with  all  rights  to  the  use 
of  water  and  easements  for  the  carriage  of  water 
for  use  in  irrigating  said  lands  and  premises,  and 
also  all  shares  of  stock  and  shares  of  water  and 
water  rights,  in  any  ditch  or  irrigation  company 
or  water  users'  association  which  may  in  any  man- 
ner now  or  hereafter  entitle  the  owner  of  said 
premises  to  water  for  irrigating  same. 

And  I  further  certify  that  I  offered  for  sale  the 
above  described  real  property  as  a  whole,  that  being 
the  manner  in  which  the  judgment  debtor  directed 
that  the  same  be  sold. 

And  that  said  real  property  is  subject  to  redemp- 
tion in  lawful  money  of  the  United  States  of 
America  pursuant  to  the  statute  in  such  cases  made 
and  provided. 
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Given  under  my  hand  this  7th  day  of  October, 
A.  D.  1940. 

JOHN  NUNN, 
Sheriff. 

By   , 

Deputy   Sheriff.   [23] 

State  of  Arizona 
County  of  Apache, — ss. 

I,  Joyce  IT.  Colter,  County  Recorder  of  Apache 
County,  Arizona,  do  hereby  certify  that  the  fore- 
going instrument  is  a  full,  true  and  correct  copy  of 
the  Sheriffs  Certificate  of  sale  of  Real  Estate  exe- 
cuted by  John  Nunn,  Sheriff  of  Apache  County  in 
favor  of  The  Franklin  Life  Insurance  Company 
and  recorded  Jan.  15th,  1941,  in  Book  4  of 
N.  A.  R.  E.  at  Page  498,  Records  of  Apache  County, 
Arizona. 

Witness  my  hand  and  Official  Seal  this  25  day 
of  September,  1941. 

[Seal]  JOYCE  IT.  COLTER, 

County  Recorder. 

[Endorsed] :  Filed  Walter  S.  Wilson,  Clerk,  by 
Ernest  R.  Morris,  Deputy,  Dec.  30,  1941.  [24] 
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3. 

In  the  Superior  Court 
Of  Apache  County,  State  of  Arizona 

State  of  Arizona, 
County  of  Apache, — ss. 

CLERK'S  CERTIFICATE  OF  COURT 
RECORD 

I,  Myrlan  G.  Brown,  Clerk  of  the  Superior  Court 
of  the  State  of  Arizona,  in  and  for  the  County  of 
Apache,  do  hereby  certify  that  the  attached  and 
foregoing  is  a  true  and  correct  Copy  of  the  Original 
Execution  and  Order  of  Sale,  Civil  No.  2065  as  the 
same  appears  of  record  in  my  office,  and  of  the 
whole  thereof. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  the  official  seal  of  this  Court  this  25  day 
of  Sept.,  1941. 

[Seal]  MYRLAN  G.  BROWN, 

Clerk  of  said  Superior  Court. 

[Endorsed] :  Filed.  Walter  S.  Wilson,  Clerk, 
by  Ernest  R.  Morris,  Deputy,  Dec.  30,  1941.  [25] 
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In  the  Superior  Court  of  the  State  of  Arizona, 
in  and  for  the  County  of  Apache 

No.  2065 

THE    FRANKLIN    LIFE    INSURANCE    COM- 
PANY, a  Corporation, 

Plaintiff, 

vs. 

THE    APACHE    LAND    AND    CATTLE    COM- 
PANY, a  Corporation, 

Defendants. 

EXECUTION  AND  ORDER  OF  SALE 

The  State  of  Arizona,  to  the  Sheriff  or  Any  Con- 
stable of  Apache  County,  Arizona,  Greetings: 

Whereas,  on  the  17th  day  of  August,  1940,  The 
Franklin  Life  Insurance  Company,  a  corporation, 
recovered  a  Judgment  in  the  Superior  Court  of 
Apache  County,  State  of  Arizona,  against  The 
Apache  Land  and  Cattle  Company,  a  corporation, 
for  the  principal  sum  of  $150,820.77,  whicli  included 
money  subsequently  advanced,  together  with  in- 
terest thereon  at  the  rate  of  7%  per  annum  from 
the  date  of  the  execution  of  said  notes,  and  from 
the  dates  of  the  several  advancements  to  the  De- 
fendant, and  for  reasonable  attorneys  fees  for 
services  rendered  in  the  foreclosure  pi'ocoedings,  all 
in  the  total  sum  of  Two  Hundred  Twenty-five  Thou- 
sand Dollars  ($225,000.00),  together  with  Plaintiff's 
costs  of  suit  and  all  accruing  costs,  including  costs 
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of  sale,  together  with  a  foreclosure  of  Plaintiff's 
Mortgage  lien  against  the  Defendant  upon  the  fol- 
lowing described  premises,  to-wit : 

(a)  Sections  1,  3,  5,  7,  9,  11,  13,  15,  17,  19,  21, 
and  23,  all  in  Township  17  North,  Range  25  East; 

(b)  Sections  1,  3,  5,  9,  11,  13,  15,  17,  19,  21,  23, 
25,  27,  29,  33,  and  35,  all  in  Tp.  18  N.  R.  25  East; 

(c)  All  of  odd  numbered  sections  and  parts  of 
odd  numbered  sections  lying  south  and  east  of  the 
thread  of  the  stream  of  the  Rio  Puerco  of  the  West 
and  South  of  the  Southern  limit  of  the  right  of  way 
of  the  Atlantic  and  Pacific  Railroad,  to-wit:  Sec- 
tions 1,  11,  13,  15,  21,  23,  [26]  25,  27,  33,  and  35, 
allinTp.  19  N,  R.  25  East; 

(d)  Sections  1,  3,  5,  7,  9,  11,  13,  15,  17,  19,  21, 
and  23,  all  in  Tp.  17  N,  R.  26  East; 

(e)  Sections  1,  3,  5,  7,  9,  11,  13,  15,  17,  19,  21,  23, 
25,  27,  29,  31,  33,  and  35  all  in  Tp.  19  N,  R.  26 
East ; 

(f )  Sections  1,  3,  5,  7,  9,  11,  13,  15,  17,  19,  21,  23, 
25,  27,  29,  31,  33,  and  35  all  in  Tp.  19  N,  R.  26 
East; 

(g)  All  of  the  odd  numbered  sections  and  parts 
of  sections  lying  south  and  east  of  the  thread  of  the 
stream  of  the  Rio  Puerco  of  the  West  and  South 
of  the  right  of  way  of  the  Atlantic  and  Pacific 
Railroad,  in  Tp.  20,  R.  26  East,  to-wit:  Sections 
23,  25,  27,  31,  33,  and  35,  Tp.  20  N,  R.  26  East; 

(h)     The  west  one-half  of  Section  26,  Tp.  20  N. 
(i)     The  west  one-half  of  the  SW14  and  south 
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one-half  of  the  NW^^   of   Section   12,   T]).    19   N. 
R.  25  East; 

(j)  The  SW14  of  the  NW14  of  Section  34, 
Tp.  18  N,  R.  26  East; 

(k)  That  fractional  part  of  the  ^Vo  of  the 
NE14 ;  the  SE14  of  the  NE14  and  the  NEi/4  of  the 
NWi/4  of  Section  28,  Tp.  20  N,  R.  26  East  of  the 
G.  &  S.  R.  M.  lying  south  and  east  of  the  Atchison 
and  Topeka  and  Santa  Fe  Railroad  Company's 
right  of  way,  containing  40  acres,  more  or  less ; 

(1)  Also  all  appurtenances  thereto  and  improve- 
ments thereon,  together  with  all  rights  to  the  use 
of  water  and  easements  for  the  carriage  of  water 
for  use  in  irrigating  said  lands  and  premises,  and 
also  all  shares  of  stock  and  shares  of  water  and 
water  rights,  in  any  ditch  or  irrigation  company  or 
water  users'  association  which  may  in  any  manner 
now  or  hereafter  entitle  the  owner  of  said  premises 
to  water  for  irrigating  same. 

Wherein  it  was  decreed  that  said  property  be  sold 
as  under  execution  in  satisfaction  of  said  Judg- 
ment. 

Therefore,  you  are  hereby  commanded  to  seize 
the  above  described  property  and  sell  the  same  as 
under  execution,  and  that  you  apply  the  proceeds 
thereof  to  the  payment  and  satisfaction  of  said 
Judgment,  together  with  Plaintiff's  costs  of  suit, 
together  with  accruing  costs;  and  if  said  property 
shall  sell  for  more  than  sufficient  to  pay  off  and 
satisfy  said  sum  of  money,  then  you  are  hereby 
directed  to  pay  over  the  excess  thereof  to  the  De- 
fendant, the  Apache  Land  and  Cattle  Company. 


32  The  Apache  Land  and  Cattle  Co. 

Herein  Fail  Not,  under  the  penalty  of  the  law, 
but  due  return  make  hereof,  showing  how  you  have 
executed  the  same,  within  30  days  after  receipt 
hereof,  with  what  you  have  [27]  done  endorsed 
thereon. 

Witness,  Honorable  Levi  S.  Udal,  Judge  of  said 
Superior  Court  of  Apache  County,  State  of  Ari- 
zona, at  the  Court  House  in  said  County  of  Apache, 
State  of  Arizona,  this  28th  day  of  August,  1940. 

Attest  my  hand  and  the  seal  of  said  Court,  the 
day  and  year  last  above  written. 

MYRLAN  G.  BROWN, 

Clerk  of  the  Superior  Court 
of  Apache  County,  Arizona. 

By  , 


Deputy  Clerk.  [28] 
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4. 

In  the  Superior  Court 
Of  Apache  County,  State  of  Arizona 
State  of  Arizona, 
Coimty  of  Apache — ss. 

CLERK'S  CERTIFICATE  OF  COURT 
RECORD 

I,  Myrlan  G.  Brown,  Clerk  of  the  Superior  Court 
of  the  State  of  Ai'izona,  in  and  for  the  County  of 
Apache,  do  hereby  certify  that  the  attached  and 
foregoing  is  a  true  and  correct  Copy  of  the  Original 
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Sheriff's  Return  of  Execution  and  Order  of  Sale 
Real  Property,  Civil  No.  2065  as  the  same  appears 
of  record  in  my  office,  and  of  the  whole  thereof. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  the  official  seal  of  this  Court  this  25  day  of 
Sept.  1941. 

[Seal]  MYRLAN  G.  BROWN 

Clerk  of  said  Superior  Court 

[Endorsed]:  Filed.  Walter  S.  Wilson,  Clerk. 
By  Ernest  R.  Morris,  Deputy.    Dec.  30,  1944.  [29] 


In  the  Superior  Court  of  the  State  of  Arizona, 
In  and  For  the  County  of  Apache 

No.  2065 

THE    FRANKLIN    LIFE    INSURANCE    COM- 
PANY, a  corporation, 

Plaintiff, 
vs. 

THE    APACHE    LAND    AND    CATTLE    COM- 
PANY, a  corporation. 

Defendant. 

SHERIFF'S  RETURN  OF  EXECUTION  AND 
ORDER  OF  SALE  OF  REAL  PROPERTY 

State  of  Arizona, 
County  of  Apache — ss. 

I,  John  Nunn,  Sheriff  of  the  County  of  Apache, 
State  of  Arizona,  do  hereby  certify: 
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That  under  and  by  virtue  and  in  pursuance  of 
the  annexed  Writ  of  Execution  and  Order  of  Sale, 
I  noticed  for  sale  all  of  the  property  therein  de- 
scribed and  more  particularly  hereinafter  described, 
in  satisfaction  of  said  Judgment  as  required  by  law 
and  the  mandate  of  said  writ: 

(a)  Sections  1,  3,  5,  7,  9,  11,  13,  15,  17,  19,  21,  and 
23,  all  in  Township  17  North,  Range  25  East ; 

(b)  Sections  1,  3,  5,  9,  11,  13,  15,  17,  21,  23,  25,  27, 
29,  33,  and  35,  all  in  Twp.  18  N.  R.  25  East; 

(c)  All  of  odd  numbered  sections  and  parts  of  odd 
numbered  sections  lying  south  and  east  of  the  thread 
of  the  stream  of  the  Rio  Puerco  of  the  West  and 
South  of  the  Southern  limit  of  the  right  of  way  of 
the  Atlantic  and  Pacific  Railroad,  to-wit:  Sections 
1,  11,  13,  15,  21,  23,  25,  27,  33,  and  35,  all  in  Twp. 
19N.  R.  25East; 

(d)  Sections  1,  3,  5,  7,  9,  11,  13,  15,  17,  19,  21,  and 
23,  all  in  Twp.  17  N.,  R.  26  East; 

(e)  Sections  1,  3,  5,  7,  9,  11,  13,  15,  17,  19,  21,  23, 
25,  27,  29,  31,  33,  and  35  all  in  Twp.  19  N.  R.  26 
East ; 

(f)  Sections  1,  3,  5,  7,  9,  11,  13,  15,  17,  19,  21,  23, 
25,  27,  29,  31,  33,  and  35  all  in  Twp.  19  N.  R.  26 
East; 

(g)  All  of  the  odd  numbered  sections  and  parts  of 
sections  lying  south  and  east  of  the  thread  of  the 
stream  of  the  Rio  Puerco  of  the  West  and  South 
of  the  right  of  way  of  the  [30]  Atlantic  and  Pacific 
Railroad,  in  Twp.  20,  R.  26  East,  to  wit:  Sections 
23,  25,  27,  31,  33,  and  35,  Twp.  20  N.  R.  26  East ; 
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(h)  The  west  one-half  of  Sections  26,  Twp..  20 
N.  R.  26  East ; 

(i)  The  west  one-half  of  the  SW14  and  south  one- 
half  of  the  NW14  of  Section  12,  Twp.  19  N.,  R.  25 
East ; 

(j)  The  SW14  of  the  NWi/i  of  Section  34,  18  N., 
R.  26  East ; 

(k)  That  fractional  part  of  the  NI/2  of  the  NEI4 ; 
the  SEi/4  of  the  NEy4  and  the  NEi^  of  the  NWl^ 
of  Section  28 ;  Twp.  20  N.  R.  26  East  of  the  G.  &  S. 
R.  M.  lying  South  and  East  of  the  Atchison  and 
Topeka  and  Santa  Fe  Railroad  Company's  right 
of  way,  containing  40  acres,  more  or  less ; 

(1)  Also  all  appurtenances  thereto  and  improve- 
ments thereon,  together  with  all  rights  to  the  use  of 
water  and  easements  for  the  carriage  of  water  for 
use  in  irrigating  said  lands  and  premises,  and  also 
all  shares  of  stock  and  shai'es  of  water  and  water 
rights,  in  any  ditch  or  irrigation  company  or  water 
users'  association  which  may  in  any  manner  now  or 
hereafter  entitle^/  the  owner  of  said  ])remises  to 
w^ater  for  irrigating  same. 

That  in  pursuance  to  said  execution  and  order  of 
sale,  I  caused  to  be  published  a  notice  of  sale  of  the 
above  described  property  once  each  week  for  four 
successive  weeks  next  before  said  sate  in  the  Apache 
County  Independent-News,  a  weekly  j)ublication  of 
general  circulation,  published  in  said  County  of 
Apache,  State  of  Arizona,  and  posted  notices  of  said 
sale  in  three  public  places  in  said  County  for  four 
successive  weeks  next  before  said  sale.     One  of  said 
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notices  being  posted  at  the  door  of  the  County  Court 
House  of  said  County  and  State. 

That  on  the  7th  day  of  October,  1940  at  the  hour 
of  3:30  o'clock  p.m.  at  the  door  of  the  Court  House 
of  said  County,  in  St.  Johns,  Aj)ache  County,  Ari- 
zona, the  property  mentioned,  set  forth  and  fully 
described  in  said  Execution  and  Order  of  Sale  was 
duly  offered  for  sale  at  public  auction  in  satisfac- 
tion of  said  Judgment,  pursuant  to  said  notice  and 
said  writ.  And  at  said  sale  of  all  of  the  said  prop- 
erty so  described  therein,  said  premises  were  duly 
struck  off  by  me  and  sold  to  the  Franklin  Life  In- 
surance Company  for  the  Total  sum  of  One  Hun- 
dred and  Fifty  Thousand  Dollars  ($150,000.00),  said 
corporation  being  the  highest  [31]  bidder  and  said 
amount  being  the  highest  sum  bid.  Said  sum  so 
bid  and  received  being  bid  in  satisfaction  of  said 
Judgment  and  costs  in  said  cause,  this  execution  and 
order  of  sale  is  now  returned  fully  satisfied. 

That  I  have  made  and  delivered  to  the  said  pur- 
chaser the  legal  certificate  of  sale,  and  have  filed  for 
record  with  the  County  Recorder  of  said  Apache 
County,  Arizona,  a  true  copy  of  or  duplicate  of  said 
certificate. 

That  receipt  of  Plaintiff's  attorney  in  full  satis- 
faction of  said  Judgment  is  attached  hereto  and 
made  a  part  of  this  return. 

Dated  this  7th  day  of  October,  A.  D.  1940. 

/s/  JOHN  NUNN 
Sheriff 
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State  of  Arizona, 
County  of  Apache — ss. 

This  receipt  is  to  acknowledge  to  John  Nunn, 
Sheriff  of  Apache  County,  Arizona,  satisfaction  in 
full  of  the  Judgment  and  costs  in  the  foregoing- 
Execution  and  Order  of  Sale,  said  sum  being  the 
amount  bid  for  the  property  this  day  sold  at  Sher- 
iff's sale  in  full  satisfaction  of  said  Judgment,  and 
said  sum  so  bid  being  evidenced  and  represented  by 
the  Certificate  of  Sale  issued  to  the  purchaser  of  said 
property,  who  is  also  the  Judgment  creditor. 

Dated  this  7th  day  of  October,  1940. 
/s/  HENRY  H.  CLARK 
EARL  PLATT 

Attorneys  for  Plaintiff  [32] 
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5. 
SHERIFF'S  DEED 

FROM 

JOHN  NUNN,  Sheriff  of  the  County  of  Apache, 

To 

THE  FRANKLIN  LIFE  INSURANCE 
COMPANY 

Dated,  April  12,  1941. 

SHERIFF'S  DEED 

This  Indenture,  Made  the  12th  day  of  Ai)ril,  A.D. 
1941,   between  John  Nunn,   Sheriff  of  the   County 
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of  Apache,  State  of  Arizona,  the  party  of  the  first 
part,  and  The  Franklin  Life  Insurance  Company, 
a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Illinois,  the  party 
of  the  second  part, 

Witnesseth,  Whereas,  in  and  by  a  certain  judg- 
ment and  Decree,  made  and  entered  by  the  Superior 
Court  of  Apache  Countj^,  State  of  Arizona,  on  or 
about  the  17th  day  of  August,  1940,  in  a  certain 
action  then  pending  in  said  Court,  wherein  said  The 
Franklin  Life  Insurance  Company  was  plaintiff, 
and  The  Apache  Land  and  Cattle  Company,  a  cor- 
j)oration  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  State  of  Colorado,  was  de- 
fendant, it  was,  among  other  things,  ordered,  ad- 
judged and  decreed  that  all  and  singular  the  mort- 
gaged premises  described  in  the  complaint  in  said 
action,  and  specifically  described  in  said  judgment 
and  decree  should  be  sold  at  public  auction  by  the 
Sheriff  of  the  said  County  of  Apache  in  the  man- 
ner required  by  law. 

And  Whereas,  in  accordance  with  said  judgment 
and  decree,  an  order  of  sale  was,  on  or  about  the 
28th  day  of  August,  1940,  issued  and  delivered  to 
the  said  Sheriff  commanding  him  to  [33]  seize  the 
premises  described  in  said  judgment  and  decree  and 
sell  the  same  as  under  execution,  and  apply  the 
proceeds  of  said  sale  toward  the  satisfaction  of  said 
judgment,  and  make  return  thereof  within  thirty 
days;  and,  whereas,  pursuant  to  said  order  of  sale 
to  him  directed  and  delivered,  the  said  Sheriff  duly 
levied  on  the  premises  mentioned  in  said  judgment 
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and  decree  and  hereinafter  described  and,  agreeably 
to  said  judgment  and  decree  and  the  i)rovisions  of 
law,  did,  at  the  hour  of  3:30  o'clock  P.M.,  on  the  7th 
day  of  October,  1940,  after  due  public  notice  had 
been  given  as  required  by  the  laws  of  this  State  and 
the  course  and  practice  of  said  Court,  sell  said 
j)remises  at  public  auction  at  the  door  of  the  Court 
House  in  the  city  of  St.  Johns,  in  said  county  of 
Apache;  at  which  sale  the  said  premises  mentioned 
in  said  judgment  and  decree,  and  hereaftei'  de- 
scribed, were  fairly  struck  off  to  the  highest  bidder 
therefor,  to-wit,  the  said  The  Franklin  Life  Insur- 
ance Company,  the  said  party  of  the  second  part, 
for  the  sum  of  One  hundred  and  fifty  thousand  Dol- 
lars, ($150,000.00),  that  being  the  highest  sum  bid 
for  the  same. 

And  Whereas,  the  said  party  of  the  second  part 
thereupon  directed  the  said  Sheriff  to  accept  said 
bid  in  full  satisfaction  of  the  judgment  for  $225,- 
000.00,  and  costs,  theretofore  entei-ed  in  favor  of  the 
plaintiff  in  the  above  entitled  action,  the  party  of 
the  second  part  herein,  and  to  make  his  return  of 
execution  accordingly. 

And  Whereas,  the  said  Sheriff  thereupon  made 
and  issued  the  usual  certificate  in  the  duplicate  of 
the  said  sale  in  due  form  of  law,  and  delivered  one 
thereof  to  the  said  purchaser  and  caused  tlie  other 
to  be  filed  in  the  office  of  the  County  Recorder  of 
said  Aj)ache  County,  and  thereafter  made,  and  filed 
in  the  Superior  Court  of  said  County,  in  the  above 
entitled  [34]  action,  his  return  of  execution  wherein 
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he  recited  that  said  bid  was  accepted  as  aforesaid  in 
full  satisfaction  of  said  judgment. 

And  Whereas,  more  than  six  months  have  elapsed 
since  the  date  of  said  sale,  and  no  redemption  has 
been  made  of  the  premises  so  sold  as  aforesaid,  by 
or  on  behalf  of  the  said  judgment  debtor,  said  The 
Apache  Land  and  Cattle  Company,  or  by  or  on 
behalf  of  any  other  person.  And  no  notice  of  in- 
tention to  redeem  having  been  given  by  any  lien 
holder,  creditor  or  other  person  entitled  to  redeem, 
as  provided  by  law. 

Now,  This  Indenture  Witnesseth:  That  the  said 
party  of  the  first  part,  the  said  Sheriff,  in  order  to 
carry  into  effect  the  sale  so  made  by  him  as  afore- 
said, in  pursuance  of  said  judgment  and  decree  and 
in  conformity  to  the  Statute  in  such  case  made  and 
provided,  and  also  in  consideration  of  the  premises 
and  of  the  said  sum  of  $150,000.00  so  bid  as  afore- 
said by  the  said  purchaser,  the  said  party  of  the 
second  part  herein,  has  granted,  bargained,  sold  and 
conveyed,  and  by  these  presents  does  grant,  bargain, 
sell  and  convey,  unto  the  said  party  of  the  second 
part,  and  to  its  successors  and  assigns  forever,  all 
those  certain  lots,  pieces,  or  parcels  of  land  situate, 
lying  and  being  in  the  said  County  of  Apache,  State 
of  Arizona,  bounded  and  particularly  described  as 
follows,  to-wit: 

(a)  Sections  One  (1),  Three  (3),  Five  (5),  Seven 
(7),  Nine  (9),  Eleven  (11),  Thirteen  (13),  Fifteen 
(15),  Seventeen  (17),  Nineteen  (19),  Twenty-one 
(21),  and  Twenty-three  (23),  all  in  Township  Seven- 
teen (17),  North,  Eange  Twenty-five  (25)  East; 
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(b)  Sections  One  (1),  Three  (3),  Five  (5),  Nine 
(9),  Eleven  (11),  Thirteen  (13),  Fifteen  (15), 
Seventeen  (17),  Twenty-one  (21),  Twenty -three 
(23),  Twenty-five  (25),  Twenty-seven  (27),  Twenty- 
nine  (29),  Thirty-three  (33),  and  Thirty-five  (35), 
all  in  Township  Eighteen  (18)  North,  Range 
Twenty-five  (25)  East; 

(c)  All  of  odd  numbered  sections  and  parts  of 
odd  numbered  sections  lying  south  and  east  of  the 
thread  of  the  stream  of  the  Rio  Puerco  of  the  West 
and  South  [35]  of  the  Southern  limit  of  the  right  of 
way  of  the  Atlantic  and  Pacific  Railroad,  to-wit: 
Sections  One  (1),  Eleven  (11),  Thirteen  (13),  Fif- 
teen (15),  Twenty-one  (21),  Twenty-three  (23), 
Twenty-five  (25),  Twenty-seven  (27),  Thirty-three 
(33),  and  Thirty-five  (35),  all  in  Township  Nine- 
teen (19)  North,  Range  Twenty-five  (25)  East; 

(d)  Sections  One  (1),  Three  (3),  Five  (5),  Seven 
(7),  Nine  (9),  Eleven  (11),  Thirteen  (13),  Fifteen 
(15),  Seventeen   (17),  Nineteen   (19),   Twenty-one 
(21)  and  Twenty-three  (23),  all  in  Township  Seven- 
teen (17),  North,  Range  Twenty-six  (26),  East; 

(e)  Sections  One  (1),  Three  (3),  Five  (5),  Seven 
(7),  Nine  (9),  Eleven  (11),  Thirteen  (13),  Fifteen 
(15),  Seventeen  (17),  Nineteen  (19),  Twenty-one 
(21),  Twenty-three  (23),  Twenty-five  (25),  Twenty- 
seven  (27),  Twenty-nine  (29),  Thirty-one  (31), 
Thii"ty-three  (33),  and  Thirty-five  (35),  all  in  Town- 
ship Eighteen  (18)  North,  Range  Twenty-six  (2()) 
East; 

(f)  Sections  One  (1),  Three  (3),  Five  (5),  Seven 
(7),  Nine  (9),  Eleven  (11),  Thirteen  (13),  Fifteen 
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(15),  Seventeen  (17),  Nineteen  (19),  Twenty-one 
(21),  Twenty-three  (23),  Twenty-five  (25),  Twenty- 
seven  (27),  Twenty-nine  (29),  Thirty-one  (31), 
Thirty-three  (33),  and  Thirty-five  (35),  all  in  Town- 
ship Nineteen  (19)  North,  Range  Twenty-six  (26) 
East ; 

(g)  All  of  the  odd  numbered  sections  and  parts  of 
sections  lying  south  and  east  of  the  thread  of  the 
stream  of  the  Rio  Puerco  of  the  West  and  South  of 
the  right  of  way  of  the  Atlantic  and  Pacific  Rail- 
road, in  Township  Twenty  (20)  North,  Range 
Twenty-six  (26)  East,  to-wit:  Sections  Twenty-three 
(23),  Twenty-five  (25),  Twenty-seven  (27),  Thirty- 
one  (31),  Thirty-three  (33),  and  Thirty-five  (35), 
Township  Twenty  (20)  North,  Range  Twenty-six 
(26)  East; 

(h)  The  West  One-half  of  Section  Twenty-six 
(26),  Township  Twenty  (20),  North,  Range  Twenty- 
six  (26)  East; 

(i)  The  West  One-half  of  the  Southwest  quarter 
and  South  One-half  of  the  Northwest  Quarter  of 
Section  Twelve  (12),  Township  Nineteen  (19), 
North,  Range  Twenty-five  (25)  East; 

(j)  The  Southwest  Quarter  of  Northwest  Quarter 
of  Section  Thirty-four  (34),  Township  Eighteen 
(18)  North,  Range  Twenty-six  (26)  East; 

(k)  That  fractional  part  of  the  North  half  of  the 
Northeast  Quarter;  the  southeast  quarter  of  the 
northeast  quarter  and  the  northeast  quarter  of  the 
northwest  quarter  of  Section  Twenty-eight  (28), 
Township  Twenty   (20)    North,  Range  Twenty-six 
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(26)  East  of  the  G.  &  S.  R.  M.,  lying  south  and  east 
of  the  Atchison  and  Topeka  and  Santa  Fe  Railroad 
Company's  right  of  way,  and  containing  40  acres, 
more  or  less;  [36] 

(1)  Also  all  appurtenances  thereto  and  improve- 
ments thereon,  together  with  all  rights  to  the  use 
of  water  and  easements  for  the  carriage  of  water 
for  use  in  irrigating  said  lands  and  i)remises,  and 
also  all  shares  of  stock  and  shares  of  water  and 
water  rights,  in  any  ditch  or  irrigation  company  or 
water  users'  association  which  may  in  any  manner 
now  or  hereafter  entitle  the  owner  of  said  premises 
to  water  foi*  irrigating  same. 

Together  with  all  and  singular  the  tenements, 
hereditaments,  and  appurtenances  thereunto  belong- 
ing, or  in  anywise  appertaining,  and  the  revision 
and  revisions,  remainder  and  remainders,  rents,  is- 
sues and  profits  thereof. 

To  Have  and  to  Hold  all  and  singular  the  said 
premises  hereby  conveyed,  or  intended  so  to  be,  to- 
gether with  the  appurtenances,  unto  the  said  party 
of  the  second  part,  its  successors  and  assigns  for- 
evei'. 

In  Witness  Whereof,  the  said  party  of  the  first 
part  of  these  presents  has  hereunto  set  his  hand 
and  seal,  the  day  and  year  first  above  written. 
[Seal]  JOHN  NUNN 

Sheriff  of  Apache  County, 
Arizona. 

Signed,  Sealed  and  Delivered  in  the  presence  of 
EMILIO  GARCIA. 
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State  of  Arizona 
County  of  Apache — ss. 

On  the  12th  day  of  Aj^ril,  1941,  personally  ap- 
peared the  above  named  John  Nunn,  Sheriff  of  the 
County  of  Apache,  State  of  Arizona,  known  to  me  to 
be  the  person  described  in  and  whose  name  is  sub- 
scribed to  the  above  and  foregoing  instrument,  and 
he,  the  said  John  Nunn,  acknowledged  to  me  that 
he,  as  such  Sheriff,  executed  the  same  for  the  uses, 
purposes  and  considerations  therein  expressed. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  Notarial  Seal  at  my  office  in  the 
County  of  Apache,  [37]  State  of  Arizona,  the  day 
and  year  in  this  Certificate  f orst  above  written. 
EARL  PLATT 
Notary  Public. 
My  Commission  expires  March  14,  1943. 

State  of  Arizona 
County  of  Maricopa — ss. 

Richard  Fennemore,  being  first  duly  sworn,  upon 
his  oath  deposes  and  says: 

That  he  is  one  of  the  attorneys  for  The  Franklin 
Life  Insurance  Company  and  as  such  attorney  has 
examined  the  Sheriff 's  Deed  from  John  Nunn,  Sher- 
iff of  the  County  of  Apache,  to  The  Franklin  Life 
Insurance  Company,  dated  April  12,  1941 ; 

That  the  attached  copy  is  a  true  and  correct  copy 
of  the  original  deed. 

RICHARD  FENNEMORE 
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Subscribed  and  sworn  to  before  me  this  27th  day^ 
of  October,  1943. 

[Seal]  LUETTA  C.  BRADFORD 

Notary  Public 
My  Commission  Expires:  Aug.  12,  1945. 

Filed  and  recorded  at  the  request  of  Earl  Piatt, 
April  12th,  1941  at  3  P.M.  in  Book  of  Deeds  No.  2(i, 
at  page  266,  Records  of  Apache  County,  Arizona. 

[Seal]  JOYCE  U.  COLTER 

County  Recorder 

[Endorsed]:  Filed  Jan.  10,  1942.  Walter  S. 
Wilson,  Clerk.    By  L.  H.  Buck,  Deputy.  [38] 


In  the  United  States  District  Court 
For  the  District  of  Arizona. 

October  1943  Term  At  Phoenix 

Wednesday,  January  26,  1944 
(Minutes  Phoenix  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

Civ-67-Prescott. 
[Title  of  Cause.] 

It  Is  Ordered  that  the  motion  of  the  defendant 
The  Franklin  Life  Insurance  Company,  a  corpora- 
tion, for  summary  judgment  be  and  it  is  granted. 

[39] 
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In  the  District  Court  of  the  United  States 
For  the  District  of  Arizona 

No.  Civ.  67  Prct. 

THE  APACHE  LAND  AND  CATTLE  COM- 
PANY, a  corporation, 

Plaintiff, 
vs. 

THE  FRANKLIN  LIFE  INSURANCE  COM- 
PANY, a  corporation;  JOHN  DOE,  JANE 
DOE  and  DOE-ROE  COMPANY,  a  corpora- 
tion; and  all  the  Heirs,  Unknown  Heirs,  Ex- 
ecutors, Administrators,  Successors-in-Interest 
or  assigns  of  any  of  the  Above  Named  Parties, 

Defendants. 

SUMMARY  JUDGMENT 

This  cause  came  on  to  be  heard  upon  motion 
of  The  Franklin  Life  Insurance  Company,  a  cor- 
poration, for  Summary  Judgment,  and  was  sub- 
mitted upon  said  motion,  the  pleadings  on  file,  and 
the  documents  presented  with  said  motion,  and 
therefore,  upon  consideration  thereof.  It  Is  Or- 
dered, Adjudged  and  Decreed  that  plaintiff  The 
Apache  Land  and  Cattle  Company,  a  corporation, 
has  no  right,  title  or  interest  in  or  to  the  following 
described  lands  situate  in  Apache  County,  Arizona, 
all  townships  and  ranges  being  based  upon  the  Gila 
&  Salt  River  Base  and  Meridian,  to  wit : 
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Sections  One  (1),  Three  (3),  Five  (5),  Seven  (7), 
Nine  (9),  Eleven  (11),  Thirteen  (13),  Fifteen  (15), 
Seventeen  (17),  Nineteen  (19),  Twenty-one  (21), 
and  Twenty-three  (23),  all  in  Township  Seventeen 
(17)  North,  Range  Twenty-five  (25)  East; 

Sections  One  (1),  Three  (3),  Five  (5),  Nine  (9), 
Eleven  (11),  Thirteen  (13),  Fifteen  (15),  Seven- 
teen (17),  Twenty-one  (21),  Twenty-three  (23), 
Twenty-five  (25),  Twenty-seven  (27),  Twenty-nine 
(29),  Thirty-three  (33),  and  Thirty-five  (35),  all 
in  Township  Eighteen  (18)  North,  Range  Twenty- 
five  (25)  East;  [40] 

All  of  odd  numbered  sections  and  parts  of  odd 
numbered  sections  lying  south  and  east  of  the 
thread  of  the  stream  of  the  Rio  Puerco  of  the  West 
and  South  of  the  Southern  limit  of  the  right  of 
way  of  the  Atlantic  &  Pacific  Railroad,  to-wit: 

Sections  One  (1),  Eleven  (11),  Thirteen  (13), 
Fifteen  (15),  Twenty-one  (21),  Twenty-three  (23), 
Twenty-five  (25),  Twenty-seven  (27),  Thirty-three 
(33),  and  Thirty-five,  all  in  Township  Nineteen 
(19)    North,  Range  Twenty-five   (25)   East; 

Sections  One  (1),  Three  (3),  Five  (5),  Seven  (7), 
Nine  (9),  Eleven  (11),  Thirteen  (13),  Fifteen  (15), 
Seventeen  (17),  Nineteen  (19),  Twenty-one  (21), 
and  Twenty-three  (23),  all  in  Township  Seventeen 
(17)  North,  Range  Twenty-six  (26)  East; 

Sections  One  (1),  Three  (3),  Five  (5),  Seven  (7), 
Nine  (9),  Eleven  (11),  Thirteen  (13),  Fifteen  (15), 
Seventeen  (17),  Nineteen  (19),  Twenty-one  (21), 
Twenty-three     (23),     Twenty-five     (25),     MVeiity- 
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seven  (27),  Twenty-nine  (29),  Thirty-one  (31), 
Thirty-three  (33),  and  Thirty-five  (35);  all  in 
Township  Eighteen  (18)  North,  Range  Twenty-six 
(26)   East; 

Sections  One  (1),  Three  (3),  Five  (5),  Seven  (7), 
Nine  (9),  Eleven  (11),  Thirteen  (13),  Fifteen  (15), 
Seventeen  (17),  Nineteen  (19),  Twenty-one  (21), 
Twenty-three  (23),  Twenty-five  (25),  Twenty- 
seven  (7),  Twenty-nine  (29),  Thirty-one  (31), 
Thirty-three  (33),  and  Thirty-five  (35),  all  in 
Township  Nineteen  (19)  North,  Range  Twenty-six 
(26)   East; 

All  of  the  odd  numbered  sections  and  parts  of 
sections  lying  south  and  east  of  the  thread  of  the 
stream  of  the  Rio  Puerco  of  the  west  and  south  of 
the  right  of  way  of  the  Atlantic  and  Pacific  Rail- 
road, in  Township  Twenty  (20),  Range  Twenty-six 
(26)  East,  to-wit: 

Sections  Twenty-three  (23),  Twenty-five  (25), 
Twenty-seven  (27),  Thirty-one  (31),  Thirty-three 
(33),  and  Thirty-five  (35),  in  Township  Twenty 
(20)  North,  Range  Twenty-sLx  (26)  East; 

The  West  One-half  of  Section  Twenty-six  (26), 
Township  Twenty  (20)  North,  Range  Twenty-six 
(26)  East,  320  acres,  (This  land  is  known  as  the 
land  purchased  from  Ferdinand  V.  Barber  and 
Mary  A.  Barber,  and  known  as  the  Barber  Home- 
stead) ; 

The  West  one-half  of  the  Southwest  Quarter  and 
South  one-half  of  the  Northwest  Quarter  of  Section 
Twelve  (12)  ,  Township  Nineteen  (19)  North, 
Range   Twenty-five    (25)    East,   160   acres.      (This 
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land  is  known  as  the  Loy  C.  Turbeville  homestead)  ; 

The  Southwest  Quarter  of  the  Northwest  Quarter 
of  Section  Thirty-four  (34),  Townshi])  Eighteen 
(18)  North,  Range  Twenty-six  (26)  East,  40  acres. 
(This  land  is  known  as  the  James  E.  Porter  Rail- 
road Land  Strip.)  [41] 

That  fractional  part  of  the  North  half  of  the 
Northeast  Quarter;  the  Southeast  Quarter  of  the 
Northeast  Quarter  and  the  Northeast  Quarter  of 
the  Northwest  Quarter  of  Section  Twenty-eight 
(28),  Township  Twenty  (20)  North,  Range 
Twenty-six  (26)  East,  lying  South  and  East  of  the 
Atchison,  Topeka  and  Santa  Fe  Railroad  Com- 
pany's right  of  way  (and  containing  40  acres,  more 
or  less) ; 

Together  with  all  appurtenances  thereto  and  im- 
provements thereon,  and  with  all  rights  to  the  use 
of  water  and  easements  for  the  carriage  of  water 
for  use  in  irrigating  said  premises ; 

and   that   defendant   recover   its   costs   herein   in- 
curred, hereby  taxed  at  $40.00. 


50  The  Apache  Lamd  and  Cattle  Co. 

Form  Approved: 

GUY  AXLINE      2/3/44 

ARMSTRONG,  KRAMER,  MOR- 
RISON &  ROCHE 
GUY  AXLINE 
By  ARMSTRONG,  KRAMER,  MOR- 
RISON &  ROCHE 
Attorneys  for  Plaintiff 

[Endorsed] :  Defendant's  Proposed  Form  of 
Summary  Judgment.  Filed  Feb.  3,  1944.  Edward 
W.  Scruggs,  Clerk,  United  States  District  Court 
for  the  District  of  Arizona.  By  Gertrude  I.  Bit- 
ting, Deputy  Clerk. 

[Endorsed]:  Deft's  Judgment.  Filed  Feb.  8, 
1944.  Edward  W.  Scruggs,  Clerk,  United  States 
District  Court  for  the  District  of  Arizona.  By 
Gertrude  I.  Bitting,  Deputy  Clerk.  [42] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  The  Apache  Land  and 
Cattle  Company,  plaintiff  in  the  foregoing  entitled 
action,  does  hereby  appeal  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
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from  the  final  judgment  entered  in  this  action  on 
February  8,  1944. 

KRAMER,  MORRISON,  ROCHE 

&  PERRY 
J.  E.  MORRISON 

309  1st  Nat'l  Bank  Bldg., 

Phoenix,  Ariz. 
Attorneys  for  Plaintiff 

Received  copy  of  the  within  document  this  3rd 
day  of  April,  1944. 

FENNEMORE,  CRAIG,  ALLEN 
&  BLEDSOE 

Attorney  for  Defendants 

[Endorsed] :    Filed  Apr.  3,  1944.  [43] 


[Title  of  District  Court  and  Cause.] 

DEPOSIT  OF  CASH  BOND 

Comes  now  The  Apache  Land  and  Cattle  Com- 
pany, a  corporation,  plaintiff  herein,  and  deposits 
with  the  Clerk  of  this  Court  the  sum  of  Two  Hun- 
dred Fifty  Dollars  ($250.00)  as  a  cash  bond  on  this 
appeal. 

KRAMER,  MORRISON,  ROCHE 

&   PERRY 
J.  E.  MORRISON 

309  First  National  Bk.  Bldg., 

Phoenix,  Arizona 
Attorneys  for  Plaintiff 
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Received  copy  of  the  within  document  this  3rd 
day  of  April,  1944. 

FENNEMORE,  CRAIG,  ALLEN 
&  BLEDSOE 
Attorney  for  Defendants 

[Endorsed] :    Filed  Apr.  3,  1944.  [44] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

To  Edward  W.  Scruggs,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Arizona: 

The  portions  of  the  record  and  proceedings  to  be 
contained  in  the  record  on  appeal  in  this  case  are 
hereby  designated  as  follows : 

(1)  Complaint 

(2)  Answer 

(3)  Reply 

(4)  Motion  for  Summary  Judgment 

(5)  Order  Sustaining  Motion  for  Summary 
Judgment 

(6)  Judgment 

(7)  This  Designation 

(8)  Certified  copies  of  the  following,  all  in  the 
case  of  The  Franklin  Life  Insurance  Com- 
pany,  plaintiff,   vs.   The   Apache  Land  and 
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Cattle  Company,  No.  2065,  Apaclie  County, 
Arizona : 

(a)  Sheriff's  Certificate  of  Sale  of  Real 
Estate 

(b)  Execution  and  Order  of  Sale 

(c)  Sheriff's   Return   Execution   and   Order 
of  Sale 

(9)  Notice  of  Appeal 
(10)  Plaintiff's  deposit  of  Cash  Bond. 

KRAMER,  MORRISON,  ROCHE 
&   PERRY 
J.  E.  MORRISON 

309  First  Natl.  Bk.  BIdg., 

Phoenix,  Ariz. 
Attorneys  for  Plaintiff  [45] 

Received  copy  of  the  within  document  this  10th 
day  of  April,  1944. 

FENNEMORE,  CRAIG,  ALLEN 
&   BLEDSOE 
By  EARLY  CRAIG 

Attorney  for  Defendants 

[Endorsed]:    Filed  Apr.  10,  1944.  [46] 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  DESIGNATION  OF  ADDI- 
TIONAL CONTENTS  OF  RECORD  ON 
APPEAL 

To  Edward  W.  Scruggs,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Arizona: 

The   Franklin  Life  Insurance  Company,  a  cor- 
poration, one  of  the  defendants  above-named  hereby 
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designates  the  following  additional  portions  of  the 
record  and  proceedings  to  be  contained  in  the  rec- 
ord on  appeal  in  this  case : 

(1)  Certified  copy  of  Judgment  and  Decree 

(2)  Verified  copy  of  Sheriff's  Deed 

both  of  said  documents  being  in  that  certain  action 
in  the  Superior  Court  of  Apache  County,  State  of 
Arizona,  numbered  therein  2065,  in  which  The 
Franklin  Life  Insurance  Company,  a  corporation, 
was  plaintiff  and  The  Apache  Land  and  Cattle 
Company,  a  corporation,  was  defendant,  and  both 
of  said  documents  being  exhibits  to  defendant's 
Motion  for  Summary  Judgment  heretofore  filed  in 
the  above  entitled  matter. 

(3)  This  Designation. 

FENNEMORE,  CRAIG,  ALLEN 
&   BLEDSOE 
By  RICHARD  FENNEMORE 

Attorneys  for  Defendant  The 
Franklin  Life  Insurance 
Company  [47] 

Received  copy  of  the  foregoing  Designation  this 
19th  day  of  April,  1944. 

KRAMER,  MORRISON,  ROCHE 
&  PERRY 
By  J.  E.  MORRISON 

Attorneys  for  Plaintiff 

[Endorsed] :  Filed  Apr.  19,  1944.  [48] 
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In  the  United  States  District  Court  for  the 
District  of  Arizona 

United  States  of  America, 
District  of  Arizona — ss. 

I,  Edward  W.  Scruggs,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Arizona,  do 
hereby  certify  that  I  am  the  custodian  of  the  rec- 
ords, papers  and  tiles  of  said  court,  including  the 
records,  papers  and  files  in  the  case  of  The  Apache 
Land  and  Cattle  Company,  a  corporation,  plaintiff, 
versus  The  Franklin  Life  Insurance  Company,  a 
corporation;  John  Doe,  Jane  Doe  and  Doe-Roe 
Company,  a  corporation;  and  all  the  Heirs,  Un- 
known Heirs,  Executors,  Administrators,  Succes- 
sors-in-Interest  or  assigns  of  any  of  the  Above 
Named  Parties,  defendants,  numbered  Civ-67  Pres- 
cott,  on  the  docket  of  said  court. 

I  further  certify  that  the  attached  pages,  num- 
bered 1  to  49,  inclusive,  contain  a  full,  true  and 
correct  transcript  of  all  the  proceedings  had  in  said 
cause  and  of  all  the  papers  filed  therein,  together 
with  the  endorsements  of  filing  thereon,  called  for 
and  designated  in  the  Plaintiff's  Designation  of 
Contents  of  Record  on  Appeal,  and  Defendant's 
Designation  of  Additional  Contents  of  Record  on 
Appeal,  filed  therein  and  made  a  part  of  the  trans- 
cript attached  hereto,  as  the  same  appear  from  the 
originals  of  record  remaining  on  file  in  my  office 
as  such  clerk  in  the  City  of  Phoenix,  State  and 
District  aforesaid. 

I  further  certify  that  the  Clerk's  fees  for  pre- 
paring and  certifying  this  said  transcript  of  record 
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amounts  to  the  sum  of  $15.95  and  tJiat  sum  has 
been  paid  to  me  by  counsel  for  the  appellant. 

Witness  my  hand  and  the  seal  of  said  court  at 
Phoenix,  Arizona,  this  4  day  of  May,  1944. 
[Seal]  EDWARD  W.  SCRUGGS, 

Clerk 
By   CATHERINE  A.  DOUGHERTY 
Deputy  Clerk  [49] 


[Endorsed]:  No.  10764.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The 
Apache  Land  and  Cattle  Company,  a  corporation, 
Appellant,  vs.  The  Franklin  Life  Insurance  Com- 
pany, a  corporation,  Appellee.  Transcript  of  Rec- 
ord. Upon  Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Arizona. 

Filed  May  8,  1944. 

PAUL  P.  O'BRIEN 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit 

No.  10764 

THE  APACHE   LAND  AND  CATTLE  COM- 
PANY, a  corporation, 

Appellant, 

vs. 

THE  FRANKLIN  LIFE  INSURANCE  COM- 
PANY, a  corporation,   et  al, 

Appellees. 

APPELLANT'S  STATEMENT  OF  POINTS 

Notwithstanding  the  fact  that  the  appellant  here- 
in did  not  plead  the  lack  of  qualification  of  ap- 
pellee The  Franklin  Life  Insurance  Company  under 
the  laws  of  the  State  of  Arizona  in  case  No.  2065 
in  the  Superior  Court  of  the  State  of  Arizona  in 
and  for  the  County  of  Apache,  it  has  the  right  to 
plead  the  same  in  this  cause,  and  the  judgment  in 
the  said  Apache  County  case  is  not  res  judicata  of 
this  action  for  the  following  reasons: 

(1)  That  the  lack  of  qualification  is  a  matter  of 
public  policy  of  the  state. 

(2)  That  neither  the  appellant  nor  anyone  else 
can  waive  the  same. 

(3)  That  it  is  one  of  the  matters  that  can  be 
raised  at  any  time  in  any  action. 

(4)  That  it  is  the  duty  of  any  court  upon  facts 
coming  to  its  attention  showing  such  disqualifica- 


58  The  Apache  Land  and  Cattle  Co, 

tion,   to   inmiediately  declare   any  and  all  acts  of 
such  foreign  corporation  wholly  void. 

KRAMER,  MORRISON,  ROCHE 

&  PERRY 
J.  E.  MORRISON 

First  Natl.  Bank  Bldg., 
Phoenix,  Arizona 
GUY  AXLINE 

Holbrook,  Arizona 
Attorneys  for  Appellant 

We   hereby   designate  the   entire  transcript  for 
printing. 

KRAMER,  MORRISON,  ROCHE 

&  PERRY 
J.  E.  MORRISON 

First  Natl.  Bank  Bldg., 
Phoenix,  Arizona 
J.  E.  MORRISON 

Holbrook,  Arizona 
Attorneys  for  Appellant 

Received  copy  of  the  within  document  this  15th 
day  of  May,  1944. 

FENNEMORE,  CRAIG,  ALLEN 
&  BLEDSOE 

Attorneys  for  Appellee 

[Endorsed]:     Filed    May    16,    1944.      Paul    P. 
O'Brien,  Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10764 

THE  APACHE  LAND  AND  CATTLE  COMPANY, 
a  corporation, 

Appellant, 
vs. 

THE  FRANKLIN  LIFE  INSURANCE  COMPANY, 
a  corporation,  et  al. 

Appellees. 

Hppellanfs  ©pening  Brief 

STATEMENT  OF  PLEADINGS  AND  FACTS 
DISCLOSING  JURISDICTION 

The  Apache  Land  and  Cattle  Company,  plaintiff  be- 
low, hereinafter  referred  to  as  'Apache',  is  a  corpora- 
tion organized  under  the  laws  of  the  State  of  Colorado; 
The  Franklin  Life  Insurance  Company,  defendant  be- 
low, hereinafter  referred  to  as  'Franklin',  is  a  corpora- 
tion organized  under  the  laws  of  the  State  of  Illinois; 
the  value  of  the  property  involved  is  largely  in  excess 
of  $3,000  and  a  separable  controversy  exists  between 
Apache  and  Franklin  (Apache's  complaint,  T.  R.  2; 
Franklin's  answer  T.  R.  8).  The  action  between  citizens 
of  different  states,  was  removed  from  the  Superior 
Court  of  Apache  County,  Arizona,  to  the  United  States 
District  Court  for  the  District  of  Arizona,  which  has 
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jurisdiction  under  the  provisions  of  Section  27,  U.  S. 
Judicial  Code,  Title  28,  U.  S.  C.  A.  Section  41,  p.  32. 
Judgment  adverse  to  Apache  was  rendered  by  the  United 
States  District  Court  for  the  District  of  Arizona  (T.  R. 
46),  and  this  Court  has  jurisdiction  upon  this  appeal  to 
review  the  said  judgment  under  the  provisions  of  Section 
128,  Judicial  Code,  Title  28,  U.  S.  C.  A.  Section  225, 
p.  294. 

STATEMENT  OF  THE  CASE 

On  August  19,  1942,  Apache  filed  in  the  Superior 
Court  of  Apache  County,  Arizona,  its  complaint  to  quiet 
title  to  certain  lands  located  in  Apache  County,  Arizona. 
(T.  R.  2-7).  Franklin  caused  said  case  to  be  removed 
to  United  States  District  Court  because  of  diversity  of 
citizenship,  value  of  property  was  more  than  $3,000,  and 
a  separable  controversy. 

The  complaint  alleges  that  the  Apache  Land  and  Cattle 
Company  is  the  owner  in  fee  simple  of  certain  described 
lands  in  Apache  County,  Arizona,  and  that  the  Franklin 
Life  Insurance  Company  makes  some  claims  adverse  to 
the  Apache  in  the  said  lands;  that  said  claims  of  Frank- 
lin are  without  right;  that  Franklin  has  no  right,  title, 
claim  or  interest  in  said  property,  and  prays  that  Frank- 
lin be  required  to  set  forth  the  nature  of  its  claims;  that 
it  be  adjudged  and  decreed  that  Apache  is  the  owner  of 
the  said  property  in  fee  simple,  and  that  Franklin  be 
barrod  and'  estopped  from  having  any  claim  adverse  to 
Anache  CT.  R.  2). 
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The  Franklin  removed  the  case  to  the  United  States 
District  Court  of  Arizona  and  filed  its  answer  (T.  R.  8), 
alleging  that  it  is  the  owner  in  fee  simple  of  all  of  said 
land  by  reason  of  proceedings  in  a  certain  foreclosure 
action  wherein  Franklin  was  plaintiff  and  Apache  was 
defendant,  No.  2065,  Superior  Court  of  Apache  County, 
Arizona,  commenced  on  or  about  the  19th  day  of  Feb- 
ruary, 1938,  and  whereby  Franklin  on  the  12th  day  of 
April,  1941,  recovered  a  sheriff's  deed  to  all  of  said 
property. 

On  July  6,  1943,  Apache  filed  its  reply  (T.  R.  12)  in 
which  it  alleged  that  at  all  of  the  times  and  dates  referred 
to  in  Franklin's  answer,  Franklin  had  failed  to  qualify 
to  do  business  in  Arizona,  and  that  it  was  at  all  of  said 
times  engaged  in  an  enterprise  of  permanence  and  dur- 
ability in  Arizona,  did  transact  a  substantial  part  of  its 
business  in  Arizona,  and  that  each  and  all  of  said  acts 
of  Franklin  were  wholly  void.  Thereafter,  on  October 
27,  1943,  Franklin  served  and  filed  its  motion  for  sum- 
mary judgment  (T.  R.  14),  based  upon  the  pleadings  and 
certified  copies  of  certain  written  documents  in  the  fore- 
closure case  between  Franklin  and  Apache  (T.  R.  15-44), 
and  referred  to  in  said  motion,  alleging  that  there  was  no 
genuine  issue  of  fact.  Franklin  contends  that  it  is  the 
owner  of  the  land  by  reason  of  a  sheriff's  deed  (T.  R. 
37),  dated  April  12,  1941,  in  said  foreclosure  suit  in 
Apache  County.  It  is  not  disputed  that  the  said  fore- 
closure suit  was  so  commenced  and  that  the  said  sheriff's 
deed  was  so  issued  conveying  the  same  land  described 
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in  Apache's  complaint  in  the  case  at  bar.  In  its  reply 
(T.  R.  12)  Apache  alleges  that,  at  all  of  the  times  when 
the  notes  and  mortgages  (T.  R.  9),  upon  which  the  fore- 
closure case  is  based,  and  prior  thereto,  the  Franklin  was 
a  foreign  corporation  organized  under  the  laws  of  Illi- 
nois, and  had  wholly  failed  to  qualify  to  do  business  in 
Arizona,  and  therefore  all  of  said  indebtedness,  notes, 
mortgage  and  all  of  the  said  foreclosure  proceedings  and 
the  sheriff's  deed  are  void  (53-801,  802  ACA  1939,  here- 
inafter set  forth  in  full).  The  Franklin  contends  that, 
as  Apache  did  not  plead  said  lack  of  qualification  in  the 
foreclosure  suit,  the  question  is  res  judicata.  Apache 
contends  that  such  lack  of  qualification  is  not  res  judi- 
cata but  can  lawfully  be  pleaded  in  the  case  at  bar. 

The  District  Court  granted  Franklin's  motion  for 
summary  judgment  (T.  R.  45)  and  entered  judgment 
(T.  R.  46)  that  Apache  had  no  right,  title  or  interest  in 
said  property. 

Apache  gave  notice  of  appeal  to  this  Court  (T.  R.  50), 
filed  its  cash  appeal  bond  (T.  R.  51),  and  thus  this  case 
comes  before  this  Court  on  appeal. 

(The  word  'complaint'  appearing  in  the  5th  line  on 
page  13,  Transcript  of  Record,  is  a  typographical 
error  and  should  be  'answer'.) 

SPECIFICATION  OF  ERRORS 
I. 

The  District  Court  erred  in  granting  Franklin's  mo- 
tion for  summary  judgment  for  the  reason  that  the  issue 
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of  Franklin's  failure  to  qualify  was  not  and  could  not 
be  res  ajudicata. 

II. 

The  District  Court  erred  in  rendering  summary  judg- 
ment for  the  reason  that  the  issue  of  Franklin's  failure 
to  qualify  was  not  and  could  not  be  res  judicata. 

III. 

The  District  Court  erred  in  granting  the  motion  for 
summary  judgment  and  rendering  judgment  against 
Apache  for  the  reason  that  when  a  general  judgment  is 
renderedi  which  specifically  expresses  the  issues  deter- 
mined and  upon  which  relief  is  granted,  only  such  issues 
are  res  judicata;  the  judgment  in  the  foreclosure  case  is 
general  and  does  not  expressly  find  as  to  Franklin's  lack 
of  qualification. 

ARGUMENT 

There  is  but  one  point  before  this  court  on  this  appeal 
and  that  is  whether  the  question  of  the  lack  of  qualifica- 
tion by  Franklin  is  now  res  judicata  in  this  action  be- 
cause Apache  did  not  plead  it  in  the  foreclosure  proceed- 
ings. In  its  reply  in  the  case  at  bar  Apache  pleaded  such 
lack  of  qualification  and  the  lower  court  held  that  such 
plea  was  not  open  to  Apache;  that  the  question  was  res 
judicata  because  it  should  have  been  pleaded  in  the  fore- 
closure action. 

Our  position  is  that  we  have  the  right  to  now  plead 
the  lack  of  qualification  in  the  case  at  bar  for  the  follow- 
ing reasons : 
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( 1 )  That  the  judgment  in  the  foreclosure  case  is  gen- 
eral and  where  a  judgment  is  general,  but  specifically 
expresses  the  issues  determined  upon  which  relief  is 
granted,  only  such  issues  are  res  judicata;  the  judgment 
in  the  foreclosure  case  makes  no  specific  findings  as  to 
Franklin's  lack  of  qualification; 

(2)  That  it  is  a  matter  of  public  policy  of  the  State; 

(3)  That  neither  the  plaintiff  nor  anyone  else  can 
waive  the  same; 

(4)  That  it  is  one  of  the  matters  which  can  be  raised 
at  any  time  in  any  action; 

(5)  That  it  is  the  duty  of  any  court  in  Arizona  upon 
facts  coming  to  its  attention,  showing  such  disqualifica- 
tion, to  immediately  declare  any  and  all  acts  of  such 
foreign  corporation  wholly  void, 

DISCUSSION  OF  POINT    1 

As  there  is  but  one  point  at  issue,  the  argument  applies 
to  all  of  the  specification  of  errors,  and  we  will  here  dis- 
cuss the  first  reason,  hereinafter  immediately  given,  to 
sustain  our  position. 

That  the  judgment  in  the  foreclosure  case  is 
general  and  where  a  judgment  is  general,  but 
si)ecifically  expresses  the  issues  determined 
upon  which  relief  is  granted,  only  such  issues 
are  res  judicata;  the  judgment  in  the  fore- 
closure case  makes  no  specific  findings  as  to 
Franklin's  lack  of  qualification. 

The  judgment  in  the  foreclosure  case  is  not  a  bar  as 
it  is  general,  specifically  expresses  the  issues  determined. 


8  The  Apache  Land  and  Cattle  Co. 

and  makes  no  findings  with  reference  to  Franklin's  lack 
of  qualification;  therefore,  that  issue  is  not  res  judicata. 

"The  general  rule  is  not  applicable  when  the 
judgment  specifically  expresses  the  issues  de- 
termined and  upon  which  relief  is  granted;  in 
such  case  only  the  issues  so  specified  are  res 
judicata." 

34  C.  J.  859  (Par.  exceptions  to  rule) 

"The  recognized  principle  that,  where  a  general 
judgment  is  rendered,  all  matters  that  might 
have  been  interposed  as  a  defense  are  consid- 
ered as  adjudicated  between  the  parties,  is  not 
applicable  when  a  dtecree  specifically  expresses 
the  issues  determined  and  upon  which  the  relief 
is  granted,  in  which  case  only  such  issues  are 
res  judicata." 

Louisville  &  N.  R.  Co.  v.  Railroad 
Commission  of  Alabama, 
205Fed.  800(Syl.  2) 

In  the  foreclosure  case  the  court  in  its  judgment  and 
decree  specifically  expressed  the  issues  which  were  de- 
termined and  upon  which  relief  was  granted.  The  de- 
fense that  the  defendant  was  not  qualified  is  not  men- 
tioned. Therefore,  the  question  is  not  barred  by  the 
said  judgment  in  the  foreclosure  proceedings.  The 
findings  of  the  lower  court  are  contained  in  the  first 
paragraph  of  the  judgment  on  page  19  T.  R.,  and  are 
"(1)  that  all  of  the  allegations  and  averments  contained 
in  the  complaint  and  in  the  supplemental  complaint  are 
true;  (2)  that  the  defendant  is  indebted  to  plaintiff  in  the 
total  agreed'  sum  as  aforesaid  of  $225,000.00,  and  that 
plaintiff  is  entitled  to  have  judgment  entered  in  said 
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action  for  said  sum;  (3)  that  plaintiff  is  entitled  to  an 
order  and  decree  directing  tlie  sale  of  the  mortgaged 
lands  and  premises  described  in  said  complaint,  and  the 
application  of  the  proceeds,  as  far  as  possible,  to  the  sat- 
isfaction of  the  judgment  to  be  entered  upon  said  in- 
debtedness." 

DISCUSSION  OF  POINTS  2,  3,  4  AND  5 

We  will  now  discuss  points  (2),  (3),  (4)  and  (5), 
which  are  as  follows : 

(2)  That  it  is  a  matter  of  public  policy  of  the 
State ; 

(3)  That  neither  the  plaintiff  nor  anyone  else  can 
waive  the  same; 

(4)  That  it  is  one  of  the  matters  which  can  be 
raised  at  any  time  in  any  action; 

(5)  That  it  is  the  duty  of  any  court  in  Arizona 
upon  facts  coming  to  its  attention,  showing 

such   disqualification,   to   immediately   declare   any 
and  all  acts  of  such  foreign  corporation  wholly  void. 

The  pertinent  sections  of  Arizona  Code  Annotated 
1939,  which  are  rescripts  of  Sections  657,  658,  Revised 
Code  of  Arizona,  1928,  are  as  follows : 

"53-801.  REQUIREMENTS  TO  DO  BUSI- 
NESS IN  THIS  STATE— CORPORATIONS 
EXCEPTED. — ^Any  foreign  corporation,  before 
entering  upon,  doing,  or  transacting  any  business, 
enterprise,  or  occupation,  in  this  state  shall : 

File  a  certified  and  authenticated  coi)y  of  its 
articles  of  incorporation  or  charter  with  the  cor- 
poration commission  of  this  state ; 
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Publish  its  articles  of  incorporation  and  file  affi- 
davit thereof  as  required  of  domestic  corporations; 

Appoint  in  writing-  over  the  hand  of  its  president 
or  other  chief  officer,  attested  by  its  secretary,  a 
statutory  agent  in  each  county  in  this  state  in  which 
such  corporation  proposes  to  carry  on  any  business 
as  required  of  domestic  corporations; 

Pay  a  license  fee  of  fifteen  dollars  ($15.00)  to 
the  corporation  commission,  and  obtain  from  said 
corporation  commission  a  license  to  do  business  in 
this  state. 

This  section,  however,  shall  not  apply  to  insur- 
ance corporations,  nor  to  any  foreign  corporation, 
the  only  business  transaction  of  which,  within  the 
state,  shall  be  the  loaning  of  funds  to  religious, 
social  or  benevolent  associations,  or  corporations 
organized  for  purposes  other  than  profit." 

"  "53-802.  ACTS  VOID  UNLESS  STATUTES 
COMPLIED  WITH.  — No  foreign  corporation 
shall  transact  any  business  in  this  state  until  it  has 
complied  with  the  requirements  of  the  preceding 
section,  and  every  act  done  by  said  corporation  prior 

hereto  shall  he  void.  \ 

By  the  express  language  of  the  statute  the  indebted- 
ness, the  notes,  the  mortgage  and  all  of  the  proceedings 
in  the  foreclosure  case,  and  each  and  every  act  that 
Franklin  did  in  this  connection  were  and  are  wholly 
void. 

A  void  contract  is  one  which  never  had  any 
legal  existence  or  effect  and;  cannot  in  any  manner 
have  life  breathed  into  it. 

National  Union  Indemnity  Co.  v.  Bruce  Bros.  Inc. 
44  Ariz.  455,  463;  38  P.  (2)  648 
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"  'Void'  used  in  its  strict  sense,  as  being  abso- 
lutely void,  means  that  a  proceeding  to  which  it  ap- 
plies is  an  absolute  nullity — without  any  force  or 
effect.  McGarry  v.  Village  of  Wilmette,  135  N.  E. 
96,  98;  303  111.  147." 

"A  'void'  thing  is  no  thing;  it  has  no  legal  effect 
whatsoever;  and  no  rights  whatever  can  be  obtained 
under  it  or  grow  out  of  it.  In  law  it  is  the  same 
thing  as  if  the  void  thing  had!  never  existed."  Mobile 
County  V.  Williams,  61  So.  963,  965;  180  Ala.  639. 

Vol.  7  Words  &  Phrases,  Third  Series,  875. 

The  allegations  of  Apache's  reply  must  be  taken  to  be 
true  on  the  motion  for  summary  judgment.  It  alleges 
that  at  all  of  the  times  and  dates  specified  in  the  defend- 
ant's answer,  and  for  many  years  thereafter  down  to 
May  28,  1941,  the  defendant  wholly  failed  to  qualify  to 
do  business  in  the  State  of  Arizona,  and  that  at  all  of 
said  times  and  dates,  and  for  a  long  time  thereafter  the 
said  defendant  was  engaged  in  an  enterprise  of  perma- 
nence and  durability  in  the  State  of  Arizona  and  did 
transact  a  substantial  part  of  its  ordinary  business 
therein. 

National  Union  Indemnity  Co.  v.  Bruce 
Bros.  Inc.,  sn/^ra. 

We  do  not  have  to  go  farther  than  the  decisions  of  the 
Supreme  Court  of  Arizona  on  this  subject.  That  Court 
in  National  Union  Indemnity  Company  v.  Bruce  Bros., 
Inc..  supra,  uses  the  following  language: 

"But  it  is  practically  universally  held  that  a  jiarty 
to  an  illegal  contract  cannot,  eitlier  at  the  time  of  the 
execution  of  the  contract  or  afterwards,  waive  his 
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right  to  set  up  the  defense  of  illegality  in  any  action 
thereon  by  the  other  party." 

The  Arizona  Supreme  Court  in  the  case  just  cited 
quotes  from  Hall  v.  Coppell,  7  Wall,  (74  U.  S.)  542,  558, 
19  L.  Ed.  244,  as  follows: 

"  '  .  .  .  In  such  cases  there  can  be  no  waiver.  The 
defense  is  allowed,  not  for  the  sake  of  the  defendant, 
but  of  the  law  itself.  The  principle  is  indispensable 
to  the  purity  of  its  administration.  It  will  not  en- 
force what  it  has  forbidden  and  denounced.  The 
maxim,  ex  dolo  malo  non  oritur  actio,  is  limited  by 
no  such  qualification.  The  proposition  to  the  con- 
trary strikes  us  as  hardly  worthy  of  serious  refuta- 
tion. Whenever  the  illegality  appears,  whether  the 
evidence  comes  from  one  side  or  the  other,  the  dis- 
closure is  fatal  to  the  case.  No  consent  of  the  de- 
fendant can  neutralize  its  effect.  A  stipulation  in 
most  solemn  form  to  waive  the  objection,  would  be 
tainted  with  the  vice  of  the  original  contract,  and 
void  for  the  same  reasons.  Wherever  the  contam- 
ination reaches,  it  destroys.  The  principle  to  be  ex- 
tracted from  all  the  cases  is,  that  the  law  will  not 
lend  its  support  to  a  claim  founded  upon  its  violation. 
Morck  V.  Abel,  3  Bosanquet  &  Puller,  35 ;  Armstrong 
V.  Toler,  11  Wheat.  258  (6  L.  Ed.  468) ;  Collins  v. 
Blantern,  1  Smith's  Leading  Cases,  630,  and 
notes.'  " 

In  its  opinion  the  Arizona  Supreme  Court  then  pro- 
ceeds : 

"See  also,  Berka  v.  Woodward,  125  Cal.  119,  57 
Pac.  777,  7Z  Am.  St.  Rep.  31,  45  L.  R.  A.  420;  Em- 
brey  v.  Jemison,  131  U.  S.  336,  9  Sup.  Ct.  776,  ZZ 
L.  Ed.  172;  Oscanyan  v.  Winchester  Repeating 
Arms  Co.,  103  U.  S.  261,  26  L.  Ed.  539.  Nor  can  a 
contract  against  public  policy  be  made  valid  even  by 
ratification.    United  States  v.  Grossmayer,  9  Wall. 
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72,  19  L.  Ed.  627;  Ladd  v.  Rogers,  11  Allen 
(Mass.)  209.  The  only  exception  to  the  general 
rule  is  that  an  account  or  contract  which  has  been 
declared  voidable  only,  for  the  protection  or  benefit 
of  a  certain  party  or  class  of  parties,  may  be  ratified 
unless  such  ratification  is  in  contravention  of  public 
policy.  Norbeck,  etc.  Co.  v.  State,  32  S.  D.  189,  142 
N.  W.  847,  Ann.  Cas.  1916A  229.  Were  this  con- 
tract one  of  the  class  which  is  voidable  merely  at 
the  option  of  one  of  the  parties,  the  defense  of  illeg- 
ality could,  of  course,  be  waived.  Eastlick  v.  Hay- 
ward  Lumber  &  Invest.  Co.,  supra  (33  Ariz.  242; 
263  Pac.  936).  But  as  we  have  pointed  out,  such 
is  not  the  situation.  Whatever  the  motive  which 
induced  the  legislature  to  pass  the  section  in  ques- 
tion, it  has  made  it  applicable  to  all  cases  without  ex- 
ception. It  has  not  merely,  as  in  the  case  of  the 
statutes  of  limitations,  taken  away  the  remedy  but 
has  denied  the  right.  It  has  declared  the  contract 
void  ab  initio.  This  can  be  considered  nothing  but 
an  expression  of  public  policy  upon  the  part  of  the 
state,  and  neither  the  court  nor  any  litigant  has  the 
right  to  waive  the  provisions  of  the  act.  It  is  the 
duty  of  the  court  whenever  the  facts  which  render 
the  contract  void  are  called  to  its  attention,  to  declare 
the  law,  and  no  party  may  recover  in  an  action  where 
the  right  of  recovery  must  rest  in  some  manner 
upon  the  void  contract." 

As  the  Supreme  Court  in  National  Union  Indemnity 
Company  v.  Bruce  Bros.,  Inc.,  supra,  points  out,  the  sta- 
tute has  not  merely,  as  in  the  case  of  statutes  of  limita- 
tions, taken  away  the  remedy  but  has  absolutely  denied 
the  right.  The  state  has  the  unquestioned  power  to  re- 
quire a  foreign  corporation  to  qualify  before  it  can  law- 
fully do  business  in  Arizona.  The  statute  declares  the 
said  acts  of  the  corporation  defendant  7'oid  ah  initio.  Thus 
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this  requirement  as  to  qualification  of  foreign  corpora- 
tions is  a  a  declaration  not  only  of  public  policy,  but  an 
absolute  requirement  of  our  legislature.  Until  and  unless 
a  foreign  corporation  qualifies  under  the  statute,  any  and 
all  acts  which  it  attempts  to  perform  are  absolutely  and 
wholly  void  and  no  litigant  has  the  right  to  waive  the 
provisions  of  the  act. 

A  companion  case  to  the  one  just  above  cited  is  Scott 
V.  Bruce  Bros.,  Inc.,  44  Ariz.  469;  38  P.  (2d)  654.  These 
cases  were  consolidated  and  tried  at  the  same  time.  Scott 
had  not  pleaded  the  lack  of  qualification  of  Bruce  Bros. 
Inc.,  a  foreign  corporation,  but  had  attempted,  without 
success,  to  obtain  leave  to  amend  his  pleadings  on  the 
trial.    The  Arizona  Supreme  Court  said : 

"Ordinarily,  of  course,  a  defendant  may  not  on 
appeal  urge  a  defense  which  was  not  set  up  in  his 
pleading,  but  this  is  one  of  the  defenses  which  may 
he  raised  at  any  time." 

The  Arizona  Supreme  Court,  to  sustain  this  proposi- 
tion, again  makes  the  same  quotation  as  appears  above 
from  Hall  v.  Coppell  which  is  so  brilliantly  descriptive 
of  the  situation  in  this  case  that  we  will  not  attempt  to 
comment  upon  it.  In  the  Scott  case  the  Arizona  Supreme 
Court  continues: 

"It  was  the  duty  of  the  trial  court  upon  such 
knowledge  reaching  it  to  hold  immediately  that  no 
liability  could  be  predicated  as  against  any  defend- 
ant upon  the  void  contract.  Such  being  the  case,  the 
trial  court  should  have  rendered  judgment  in  favor 
of  Scott  on  the  ground  that  the  contract  upon  which 
it  was  sought  to  hold  him  was  void." 
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Thercupun  the  Supreme  Court  of  the  State  of  Arizona 
reversed  the  Scott  case  with  instructions  to  render  judg- 
ment in  favor  of  the  defendant  Scott.  As  the  Apache 
did  not  answer  the  foreclosure  case,  knowledge  of  the 
Franklin's  lack  of  (jualification  did  not  reach  the  court 
in  that  case. 

As  we  have  seen,  it  is  wholly  immaterial  whether  any 
party  pleaded  the  lack  of  qualification  of  the  foreign  cor- 
poration; that  when  the  facts  appear  in  evidence  in  any 
court  or  in  any  proceeding  such  as  the  one  at  bar,  which 
show  that  the  foreign  corporation  had  not  qualified  to 
do  business,  it  is  the  duty  of  the  court,  sua  sponte,  to  de- 
clare the  law  and  decline  to  grant  any  relief  to  the  party 
seeking  the  enforcement  of  such  void  contracts. 

The  judgment  should  be  reversed,  and  the  case  re- 
manded to  the  lower  court  with  instructions  to  proceed 
with  trial. 

Respectfully  submitted, 

GUY  AXLINE 

KRAMER,  MORRISON,  ROCHE 
&  PERRY 

By  J.  E.  Morrison 

First  Natl,  liank  Building, 
Phoenix,  Arizona. 
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APPELLEE'S  BRIEF 

STATEMENT  OF  PLEADINGS  AND  FACTS 
DISCLOSING  JURISDICTION 

The  statement  appearing  on  pages  2  and  3  of  Ap- 
pellant's Opening  Brief  is  correct  and  Appellee,  for 
brevity,  makes  reference  thereto. 
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ARGUMENT 

For  brevity  Appellant  will  hereinafter  be  referred 
to  as  "Cattle  Company"  and  Appellee  as  "Insurance 
Company". 

The  case  before  the  Court  reduces  itself  to  a  rather 
simple  question.  In  August  1940,  Insurance  Com- 
pany obtained  a  judgment  (T.  R.  16-23)  foreclosing 
a  mortgage  executed  by  Cattle  Company  July  1,  1930 
(T.  R.  17)  covering  the  same  lands  (T.  R.  21)  in- 
volved in  the  present  action  (T.  R.  3).  Cattle  Com- 
pany appeared  in  the  foreclosure  action  and  confessed 
judgment  (T.  R.  18).  The  lands  were  sold  under 
special  execution  (T.  R.  29-32)  and  in  due  time 
Sheriffs  Deed  to  Insurance  Company  was  issued  (T. 
R.  37-43)  covering  these  lands. 

Cattle  Company  now  seeks  by  this  independent  ac- 
tion to  quiet  title  to  the  same  lands  in  it,  alleging 
(T.  R.  12-13)  that  the  Insurance  Company  was  at 
the  time  of  receiving  the  mortgage  and  at  all  times 
subsequent,  until  after  the  issuance  of  Sheriff's  Deed, 
a  foreign  corporation  not  qualified  in  Arizona  and 
at  all  of  said  times  engaged  in  an  enterprise  of  per- 
manence and  durability  in  the  State  and  transacting 
within  the  State  a  substantial  part  of  its  ordinary 
business.  From  this  the  conclusion  is  drawn  (T.  R. 
13)  that  the  mortgage  and  all  subsequent  proceedings 
were  totally  void.  Insurance  Company  took  the  posi- 
tion below  in  which  it  was  sustained  by  the  District 
Court  by  granting  a  summary  judgment  (T.  R.  46) 
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that  the  issues  presented  in  this  collateral  action  were 
res  judicata  by  virtue  of  the  judgment  (T.  R.  16-23) 
in  the  foreclosure  action. 

1.  Had  Cattle  Company  presented  and  sustained 
the  issue  here  raised  as  to  nonqualification  and  doing 
business  by  the  Insurance  Company  in  the  foreclosure 
proceeding  judgment  could  not  have  been  rendered 
therein  for  Insurance  Company. 

National  Union  Indemnity  Company  vs.  Bruce 
Bros.,  Inc.,  44  Ariz.  454;  38  Pac.  (2d)  648. 

2.  This  would  have  been  true  even  though  the  issue 
were  not  pleaded  but  appeared  from  the  evidence  be- 
fore the  Court. 

Scott  vs.  Bruce  Bros.,  Inc.,  44  Ariz.  469,  471; 
38  Pac.  (2d)  654,  655. 

3.  The  issue  as  to  Insurance  Company  doing  busi- 
ness while  not  qualified  was  a  defense  which  could 
have  been  raised  in  the  foreclosure  action  to  show  the 
invalidity  of  the  mortgage  and  defeat  the  right  of 
Insurance  Company  to  maintain  that  action.  The 
judgment  in  favor  of  Insurance  Company  in  the  fore- 
closure action  therefore  bars  the  Cattle  Company  from 
maintaining  any  subsequent  action  attacking  the  fore- 
closure on  that  or  any  other  ground  which  could  have 
been  raised  as  a  defense  in  the  foreclosure  action. 

3Ji.  C.  J.  856,  Note  52. 

Kendall  vs.  Silver  King  Mining  Co.,  26  Ariz. 
456;  226  Pac.  540. 


Adams-Booth  Co.  vs.  Reid  (C.  C.  D.  Nev.)  112 
Fed.  106. 

4.  This  rule  is  applicable  even  though  the  defense 
now  sought  to  be  relitigated  is  that  the  transaction 
was  illegal  or  contrary  to  public  policy. 

SA  C.  J.  860. 

Gray  vs.  Roberts,  12  Am.  Dec.  383. 

Reorganized  Catlin  Consol.  Canal  Co.  vs.  Hin- 
derlider,  80  Colo.  522;  253  Pac.  389. 

Collister  vs.  Inter-State  Fidelity  Building  and 
Loan  Ass'n.  of  Utah,  44  Ariz.  427 ;  38  Pac. 
(2d)  626. 


DISCUSSION  OF  APPELLANT'S  ARGUMENT 

The  Cattle  Company  seeks  to  avoid  the  effect  of  the 
rules  set  forth  above  by  two  lines  of  argument.  First, 
that  the  judgment  in  foreclosure  expressed  the  issues 
determined  upon  which  relief  was  granted  and  that 
therefore  only  such  issues  are  res  judicata.  Second, 
that  the  issue  of  nonqualification  while  doing  business 
is  an  issue  which  may  be  raised  at  any  time  in  any 
action  without  regard  to  prior  adjudication. 

Appellanfs  First  Argument 

The  first  point  depends  entirely  on  the  case  of 
Louisville  &  N.  R.  Co.  v.  Railroad  Commission,  205 


Fed.  800.  Cattle  Company's  brief  (p.  8)  quotes  from 
34  C.  J.  859,  but  examination  discloses  that  the  rule 
as  there  stated  is  supported  only  by  the  Louisville  & 
N.  R.  Co.  case  above.  In  the  Louisville  &  N.  R.  Co. 
case,  in  a  prior  proceeding,  a  series  of  acts  of  the  Ala- 
bama legislature  establishing  rates  on  intrastate  busi- 
ness had  been  held  unconstitutional  as  confiscatory 
and  the  Railroad  Commission  had  been  enjoined  from 
enforcing  the  acts.  Subsequently  it  directed  the  rail- 
road to  put  into  effect  a  passenger  rate  of  2Vi>c  a  mile, 
which  was  one  of  the  rates  included  in  the  series  of 
acts.  The  railroad  thereupon  asked  for  a  rule  di- 
rected to  the  Railroad  Commission  to  show  cause  why 
it  was  not  in  contempt  in  ordering  the  establishment 
of  a  passenger  rate.  The  Court  held  that  the  prior 
decree  did  not  actually  determine  that  the  passenger 
rate  was  unreasonable,  but  simply  that  the  schedule 
of  rates  as  a  whole  was  confiscatory.  The  Court 
could  have  reached  this  decision  whether  the  passenger 
rate  alone  was  or  was  not  confiscatory,  and  therefore 
the  Court  not  having  expressly  passed  upon  it  the 
issue  was  not  foreclosed  by  the  doctrine  of  res  judi- 
cata. In  other  words,  the  Court  in  the  prior  decision 
could  have  decided  that  the  passenger  rates  were 
either  reasonable  or  unreasonable  and  still  have  de- 
cided that  the  entire  schedule  of  rates,  as  a  whole,  was 
confiscatory.  Therefore,  the  decision  which  it  did 
render  that  the  entire  schedule  was  confiscatoiy  did 
not  necessarily  include  a  decision  either  way  as  to  the 
passenger  rates  alone. 

In  the  present  case  Cattle  Company  contends  that 


the  findings  in  the  judgment  on  the  issues  (T.  R.  19) 
do  not  mention  the  issue  of  nonqualification  and  doing 
business,  and  that  therefore  that  issue  is  not  res  judi- 
cata. An  examination  of  the  three  findings  shows 
that  the  Court  decided  first,  that  the  allegations  of 
the  complaint  and  supplemental  complaint  were  true, 
second,  that  the  defendant  (Cattle  Company)  was  in- 
debted to  the  plaintiff  (Insurance  Company)  in  the 
sum  of  two  hundred  twenty-five  thousand  dollars 
($225,000.00),  and  that  the  plaintiff  (Insurance 
Company)  was  entitled  to  have  judgment  entered  for 
said  amount,  and,  third,  that  the  plaintiff  (Insurance 
Company)  was  entitled  to  a  decree  directing  the  sale 
of  the  mortgaged  lands  and  the  application  of  the  pro- 
ceeds to  its  debt.  We  submit  that  these  findings  are 
not  findings  on  the  issues  upon  which  judgment  was 
rendered  such  as  are  referred  to  in  the  Louisville  & 
N.  R.  Co.  case,  supra,  but  are  at  best  statements  or 
findings  found  in  all  so-called  general  judgments. 

Even  though  they  were  to  be  considered  as  findings 
on  issues  within  the  meaning  of  the  Louisville  &  N.  R. 
Co.  case,  supra,  still  unlike  that  case  a  decision  in  the 
foreclosure  case  in  favor  of  Cattle  Company's  present 
position  as  to  doing  business  and  nonqualification 
would  have  prevented  the  court  from  making  the 
"findings"  it  actually  made,  and  in  addition  from  en- 
tering the  judgment  which  it  did  enter. 

National  Union  Indemnity  Company  vs.  Bruce 
Bros.  Inc.,  supra. 

Therefore  the  foreclosure  judgment  is  res  judicata 


on  the  point  of  doing  business  while  not  qualified 
against  the  contention  of  the  Cattle  Company. 

Baltimore  S.  S.  Co.  vs.  Phillips,  274  U.  S.  316, 
320;  47  Sup.  Ct.  600,  602; 

Citizens  State  Bank  vs.  McRoberts,  29  Ariz. 
173,  177;  239  Pac.  1028,  1029; 

Collister  vs.  Interstate  Fidelity  Building  and 
Loan  Ass'n.  of  Utah  (Ariz.),  supra. 

Nor  is  it  material  that  the  issue  was  neither  con- 
sidered nor  raised  in  the  foreclosure  case. 

Chicot  County  Drainage  Dist.  vs.  Baxter  State 
Bank,  308  U.  S.  371,  378;  60  Sup.  Ct.  317, 
320; 

Pick  Mfg.  Co.  vs.  General  Motors  Corporation 
(C.  C.  A.  7)  80  Fed.  (2d)  639,  641;  and 
cases  cited  therein; 

Collister  vs.  Inter-State  Fidelity  Building  and 
Loan  Ass'n.  of  Utah,  supra,  states  the  rule 
as  follows: 

"Neither  does  the  fact  that  the  question  of  usuiy 
was  not  made  an  issue  necessarily  have  this  ef- 
fect, since  nothing  can  be  litigated  in  a  subse- 
quent action  between  the  same  parties  that  was 
a  proper  subject  of  inquiry  in  the  first  but  not 
considered  merely  because  the  defendant  who  was 
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personally  served  failed  to  answer  and  raise  it. 
'It  is  well  settled/  to  use  the  language  of  this 
court  in  Citizens'  State  Bank  v.  McRoberts,  29 
Ariz.  173,  239  P.  1028,  1029,  'that  all  matters  in 
issue,  or  which  could  luxve  been  put  in  issue,  in 
the  action  to  collect  the  note  were  conclusively 
settled  by  the  judgment  in  that  cause.  *  *  ** 
Appellant  claims  that  this  statement  of  the  law 
is  too  broad  but  it  is  supported  both  by  reason 
and  authority  and  we  see  no  occasion  to  modify 
it."     (Emphasis  ours.) 

Appellant's  Second  Argument 

Cattle  Company's  second  argument  (T.  R.  9)  is 
that  the  issue  of  nonqualification  while  doing  business 
may  be  raised  at  any  time  in  any  action  without  re- 
gard to  prior  adjudication.  Basically  the  entire  ar- 
gument on  this  point  depends  upon  the  two  decisions 
of  the  Arizona  Supreme  Court  in  the  cases  of  Na- 
tional Union  Indemnity  Co.  vs.  Bruce  Bros.,  Inc.,  44 
Ariz.  454;  38  Pac.  (2d)  648  and  Scott  vs.  Bruce  Bros., 
Inc.,  44  Ariz.  469;  38  Pac.  (2d)  654.  The  two  cases 
arise  out  of  the  same  basic  facts.  Bruce  Bros.,  a  for- 
eign corporation  not  qualified  in  Arizona,  entered  into 
a  contract  to  do  highway  work  in  the  State  and  in 
pursuance  of  this  work  made  a  subcontract  with  Scott 
by  which  he  was  to  deliver  gravel  on  the  work.  Scott 
defaulted  on  the  contract  and  Bruce  Bros,  brought 
action  against  him  and  against  the  surety  for  damages 
for  default  in  performance.  The  surety  company 
pleaded  nonqualification  of  Bruce  Bros,  as  a  defense. 


Scott^s  original  pleading  did  not  set  up  this  point, 
but  at  the  trial  he  asked  leave  to  amend  to  raise  it. 
This  was  granted  by  the  Court  upon  condition  as  to 
payment  of  Scott's  costs,  which  Scott  refused  to  meet, 
and  the  plea  therefore  was  not  in  Scott's  pleading. 
Upon  the  trial  the  surety  company  introduced  evidence 
to  establish  the  doing  of  business  by  Bruce  Bros,  and 
its  nonqualification.  The  lower  court  ruled  that  the 
surety  company  had  not  sustained  the  burden  on  this 
point  and  proceeded  to  an  adjudication  on  the  main 
cause  of  action.  From  a  judgment  against  the  de- 
fendants the  surety  company  and  Scott  prosecuted 
separate  appeals  resulting  in  the  two  decisions  above- 
mentioned.  On  the  surety  company's  appeal  it  was 
contended  that  as  Scott  had  not  raised  the  defense  of 
nonqualification  the  surety  could  not  do  so,  and  that 
therefore  in  effect  the  defense  was  waived.  The 
Court  held  in  the  surety  company's  appeal  that  the  de- 
fense could  not  be  waived  in  any  action  by  the  other 
party,  and  on  Scott's  appeal  the  Court  held  it  immate- 
rial that  the  pleadings  did  not  raise  the  point  because 
the  evidence  had  actually  appeared  in  the  case  below 
and  the  defense  being  one  not  waivable  when  the  evi- 
dence did  appear  in  the  court  below  the  court  should 
proceed  as  though  the  evidence  were  properly  before 
it  under  the  pleadings.  The  Court's  holding  is  simply 
stated  on  page  471  of  the  Arizona  Report,  page  655 
of  the  Pacific  Report,  as  follows: 

*'We  think  that  under  the  circumstances  when- 
ever it  appeared  to  the  trial  court  in  the  pleadings 
and  the  evidence  that  the  contract  upon  which 
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plaintiff  sought  to  enforce  a  liability  against 
either  or  both  of  the  defendants  was  void  ab  ini- 
tio, that  it  makes  no  difference  in  whose  plead- 
ings or  through  whose  evidence  that  fact  became 
known.  It  was  the  duty  of  the  trial  court  upon 
such  knowledge  reaching  it  to  hold  immediately 
that  no  liability  could  be  predicated  as  against 
any  defendant  upon  the  void  contract/' 

The  cases  involve  no  question  of  res  judicata  and 
simply  hold  that  the  defense  of  illegality  when  not 
pleaded  but  when  shown  by  the  evidence  is  to  be  con- 
sidered by  the  court  nonetheless.  The  basis  of  the 
Court's  decision  is  found  in  its  quotation  from  Hall 
vs.  Coppell,  7  Wall.  (74  U.  S.)  542,  558,  19  Law  Ed. 
244  that  "The  defense  is  allowed,  not  for  the  sake  of 
the  defendant,  but  of  the  law  itself  *  *  *  When- 
ever the  illegality  appears,  whether  the  evidence  comes 
from  one  side  or  the  other,  the  disclosure  is  fatal  to 
the  case."  Neither  the  case  of  Scott  vs.  Bruce  Bros., 
Inc.  nor  the  cases  cited  therein  upon  which  it  relies 
involved  a  question  of  prior  adjudication.  The  only 
reason  for  making  a  distinction  between  the  issue  here 
raised  by  the  Cattle  Company  and  any  other  defense 
which  could  conceivably  have  been  offered  in  the  fore- 
closure case  is  that  this  issue  involves  illegality  and 
public  policy.  However,  when  the  defense  of  illegal- 
ity is  raised  in  a  case  involving  prior  adjudication  it 
is  clear  that  the  Arizona  Supreme  Court  makes  no 
distinction  and  holds  that  a  defense  of  illegality  may 
ba  barred  by  prior  adjudication  in  the  same  manner 
as  any  other  defense. 
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Collister  vs.  Inter-State  Fidelity  Building  and 
Loan  Association  of  Utah  (Ariz.)  supra. 

We  have  found  no  cases  involving  the  doctrine  of  res 
judicata  as  applied  to  the  statute  upon  which  Cattle 
Company  here  bases  its  claim.  However,  there  are 
cases  which  are  squarely  on  all  fours  in  the  principle 
and  which  clearly  negative  plaintiff's  (Cattle  Com- 
pany's) contention  in  this  case.  These  cases  relate 
to  the  enforcement  of  judgments  obtained  against 
municipalities  for  the  payment  of  bonds  or  other  evi- 
dences of  indebtedness  to  which  the  municipalities  at- 
tempted to  assert  a  defense  based  upon  a  constitu- 
tional limitation.  It  will  be  found  that  the  courts 
generally  hold  that  such  a  defense  was  not  available 
because  it  was  not  asserted  in  the  original  suit  upon 
the  bonds.     Of  this  character  are  the  following  cases : 

Aetn/i  Life  Insurance  Co.  vs.  Lyon  County,  44 
Fed.  329. 

Lake  County  vs.  Piatt,  79  Fed.  567. 

Howard  vs.  Huron,  5  S.  Dak.  539 ;  59  N.  W. 
833. 

Webster  vs.  Lowell,  2  Allen  (Mass.)  123. 

Grand  Island  and  N.  W.  R.  Co.  vs.  Baker,  6 
Wyo.  369;  45  Pac.  494. 

Edmundson  vs.  Independent  ScJiool  Dist.,  98 
Iowa  639;  67  N.  W.  671. 
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Basically  Cattle  Company's  entire  case  rests  upon 
the  extension  of  the  language  used  in  the  Bruce  Bros, 
cases,  supra,  to  cover  a  case  not  there  presented,  that 
of  a  prior  adjudication,  and  it  should  be  noted  logi- 
cally that  if  the  language  is  to  be  so  considered  it 
would  be  applicable  whether  in  the  prior  case  the  issue 
had  not  been  raised  but  was  necessarily  involved,  or 
had  been  raised  and  decided  against  the  contention 
of  the  proponent  of  the  issue.  In  other  words,  Cattle 
Company's  position  is  that  the  issue  of  nonqualifica- 
tion while  doing  business  can  never  become  res 
judicata. 

We  respectfully  submit  that  the  Cattle  Company 
cannot  in  this  collateral  proceeding  attack  the  judg- 
ment in  the  foreclosure  proceedings  upon  any  of  the 
grounds  urged  by  the  Cattle  Company.  The  judg- 
ment below  should  be  affirmed. 

Respectfully  submitted, 

FENNEMORE,  CRAIG,  ALLEN  &  BLEDSOE, 
By  Richard  Fennemore, 

Phoenix  National  Bank  Building, 

Phoenix,  Arizona, 
Attorneys  for  Appellee. 

Louis  F.  Gillespie, 
General  Counsel, 

The  Franklin  Life  Insurance  Company,  a  cor- 
poration, 

508  Reisch  Building, 

Springfield,  Illinois. 

Of  Counsel. 
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2  Jessie  F.  King  and  George  C.  King 

No.   75734 
Dept.  1. 

In  the  Second  Judicial  District  Court  of  the  State 
of  Nevada,  In  and  For  the  County  of  Washoe 

JESSIE  P.  KING  and  GEORGE  C.  KING, 

Plaintiffs, 

vs. 

J.  H.  YANCEY,  doing  business  under  the  firm 
name  and/or  fictitious  name  of  Yancey  Insula- 
tion Co., 

Defendant. 
COMPLAINT 

Come  now  the  Plaintiffs  above  named,  and  for 
cause  of  action  against  the  Defendant,  allege  as 
follows : 

I. 

That  at  all  times  and  dates  herein  mentioned, 
and  for  many  years,  the  above-named  Plaintiffs 
have  been,  and  now  are,  husband  and  wife,  and  at 
all  times  and  dates  herein  mentioned,  and  for  a 
long  time  past  have  been,  and  now  are,  residents 
of  Reno,  Washoe  County,  Nevada. 

II. 

That  at  all  times  and  dates  herein  mentioned 
the  Defendant,  J.  H.  Yancey,  resided,  and  still 
resides,  at  817-25th  Street,  Sacramento,  California, 
and  did  transact  business  under  the  firm  and/or 
[2]  fictitious  name  of  Yancey  Insulation  Co.,  at 
817  East  4th  Street,  in  the  City  of  Reno,  County 
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of  Washoe,  State  of  Nevada;  and  that  at  said 
address  said  Defendant  carried  on  a  general  busi- 
ness of  the  insulation  of  building  structuixis,  and 
some  related  lines  and  business. 

III. 

That  at  all  of  the  times  and  dates  hereinafter 
mentioned,  and  for  a  considerable  time  before,  the 
said  George  C.  King,  one  of  the  Plaintiffs  above 
named,  was  regularly  employed  by  the  Defendant, 
J.  H.  Yancey,  to  solicit  business  for  the  sa^c^  De- 
fendant, and  particularly  the  business  of  insulat- 
ing building  structures  of  all  kinds  and   descrip- 
tions;  that  in  the   regular  course  of  his   ei^pploy- 
ment,  he  worked  out  of  the  business  house  or  place 
where    the    business    of   the    Defendant    wa^,   con- 
ducted, at  817  East  4th  Street,  Reno,  Nevada,  re- 
porting  there,   arranging   his   material   and   using 
said  building  where  said  business  was  conducted, 
as   aforesaid,   at   all   times   when   not   actually   in 
the    field    soliciting    business;    and    that    the    said 
George  C.  King,  in  the  regular  course  of  his  em- 
ployment, had  a  key  to  the  main  entrance  of  said 
building  where  said  business  was  conducted  by  the 
Defendant,  as  aforesaid,  and  in  the  regulai-  course 
of  his  service  and  employment  by  the  Defendant, 
entered  said  building  at  all  times  and   all   hours 
and  on  all  days  for  the  purpose  of  facilitating  and 
carrying    on    his    employment    imder    the    terras 
thereof. 

That  on  or  about  Simday,  July  19,  1942,  the  said 
George  C.  King,  in  the  regular  course  of  his  em- 
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ployment,  made  preparations  to  call  upon  a  pros- 
pective customer  of  [3]  the  Defendant  for  an  in- 
sulation job  at  Bridgeport,  California,  on  the  fol- 
lowing day,  and  said  preparations  were  as  follows: 
The  said  George  C.  King,  being  an  elderly  man 
and  in  very  poor  health,  and  subject  to  falling 
asleep  without  warning,  requested  his  wife,  Jessie 
F.  King,  one  of  the  Plaintiffs  herein,  to  accompany 
him  on  a  trip  by  automobile  to  Bridgeport,  Cali- 
fornia, in  order  that  she  might  be  with  him  and 
be  able  to  aid  and  assist  him  in  the  event  that 
he  should  need  such  aid  and  assistance  on  said 
trip. 

That  the  said  Plaintiff,  Jessie  F.  King,  con- 
sented to,  and  agreed  to,  accompany  said  George 
C.  King  for  the  reasons  and  purposes  just  men- 
tioned, ^nd  in  pursuance  of  said  arrangement  and 
plan  went  with  the  said  George  C.  King  in  his 
automobile  on  the  morning  of  Sunday,  July  19, 
1942,  to  the  business  place  of  the  Defendant,  at 
817  East  4th  Street,  Reno,  Nevada,  in  order  that 
in  pursuance  of  the  carrying  out  by  said  George 
C.  King  of  the  requirements  of  his  emplojTiient 
by  the  Defendant,  the  said  George  C.  King  could 
there  get  certain  materials  and  samples  wiiich  b(^ 
in  turn  intended  to  exhibit  to  the  prospective  cus- 
tomer of  the  Defendant  hereinabove  mentioned. 

That  said  George  C.  King  stopped  his  automo- 
bile in  front  of  the  main  entrance  of  Defendant's 
business  building  aforesaid,  and  entered  said  build- 
ing, the  said  Plaintiff,  Jessie  F.  King,  remaining 
in  the  car;  that  a  short  time  later  the  said  George 
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C.  King  came  out  of  said  building  to  the  car  and 
stated  to  the  Plaintiff,  Jessie  F.  King,  that  the 
trip  to  the  first  point  of  stoppage  en  [4]  route  to 
Bridgeport,  California,  would  be  a  long  trip,  said 
George  C.  King  planning  to  go  by  way  of  Lake 
Tahoe,  that  facilities  in  which  one  could  perform 
the  exigencies  of  nature  would  not  be  easily  avail- 
able for  a  long  period  of  time,  and  suggested  that 
the  said  Plaintiff,  Jessie  F.  King,  come  in  the 
building  and  use  the  toilet  before  starting  on  the 
journey;  thereupon  Plaintiff,  Jessie  F.  King,  said 
that  it  was  not  at  that  time  necessary,  and  said 
George  C.  King  returned  into  the  business  build- 
ing of  the  Defendant,  but  within  a  few  moments 
Plaintiff,  Jessie  F.  King,  left  the  automobile  and 
herself  went  into  the  business  building  of  the  De- 
fendant and  stated  that  she  had  decided  that  it 
would  be  necessary  and  advisable  to  use  the  toilet 
facilities  in  the  Defendant's  establishment  before 
commencing  the  journey. 

That  Defendant's  business  building  consisted  of 
a  one-story  structure  approximately  twenty-five 
(25)  feet  in  width,  facing  upon  East  4th  Street 
in  Reno,  Nevada,  and  approximately  seventy-five 
(75)  feet  in  length;  that  the  main  entrance  to  said 
building  was  a  door  located  in  the  center  of  the 
building;  that  when  one  entered  that  door,  about 
ten  (10)  or  fifteen  (15)  feet  from  the  door  a  par- 
tition was  across  the  entire  width  of  the  building; 
that  approximately  in  the  center  of  said  i)artition, 
or  somewhat  to  the  left  of  center  as  one  faces  it 
from  the  street  entrance,  an  opening  or  doorway 
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without  a  door  being  hung  in  place  was  in  said 
partition;  that  some  three  (3)  or  four  (4)  feet 
behind  this  opening  a  screen,  approximately  the 
same  with  as  the  opening,  was  in  place  so  that  one 
passing  through  the  opening  was  required  to  [5] 
turn  to  the  left  and  then  to  the  right  in  order 
to  enter  the  rear  portion  of  the  building;  and  that 
as  one  turned  to  the  right  he  was  within  ap- 
proximately ten  (10)  or  twelve  (12)  feet  of  the 
west  or  lefthand  wall  as  one  approached  from  the 
main  entrance. 

That  ui)on  the  said  Plaintiff,  Jessie  F.  King, 
stating  that  she  desired  to  use  the  toilet  facilities, 
as  she  was  requested  to  do  by  said  George  C. 
King,  the  said  George  C.  King,  who  at  that  time, 
with  the  said  Plaintiff,  Jessie  F.  King,  was  in  the 
front  office  section  of  the  building,  and  between 
the  partition  and  the  street,  turned  toward  the 
open  place  in  the  partition,  and  pointing  in  that 
direction  said,  "You  will  find  the  toilet  in  there: 
The  door  is  partly  open";  that  thereupon  Plaintiff, 
Jessie  F.  King,  went  through  the  opening  in  the 
partition,  turned  to  the  left  to  avoid  the  screen, 
and  turned  to  the  right;  almost  directly  before  her, 
at  a  distance  of  ai^proximately  twenty  (20)  feet, 
more  or  less,  appeared  a  door,  partly  open,  hang- 
ing in  a  wall  which  came  out  of  the  main  west 
wall  some  two  (2)  feet  wider  than  the  door,  and 
then  ran  northerly  to  the  north  wall  of  the  main 
structure;  that  said  door  was  the  only  door  which 
could  be  seen  by  a  person  entering  said  rear  por- 
tion of  Defendant's  business  building  as  the  Plain- 
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tiff,   Jessie   F.   King,   was   required   to   enter   said 
rear  portion  of  said  building. 

That  the  partition,  heretofore  mentioned,  across 
from  the  west  to  the  eastern  wall  of  Defendant's 
business  building,  was  a  high  partition,  rising  to 
within  a  few  feet  of  the  ceiling,  and  the  screen 
north  of  the  opening  in  this  partition  heretofore 
referred  to  was  a  [6]  high  screen  but  not  quite 
as  high  as  the  partition  itself;  that  the  Defendant 
had  been  using  the  rear  room  for  showing  liiov- 
ing  pictures  of  insulation  jobs,  and  the  only,  two 
windows  in  the  rear  portion  of  said  building  were 
covered  with  a  black  paper  which. shut  o]it  all: light 
from  entering  the  back  room;  that  the  jay;ailable 
light  in  the  back  room  was  that  which  came  from 
the  street  side  of  the  building,  which  was  almost 
all  glass,  there  being  two  large  windows  on  each 
side  of  the  door  and  the  door  having  a  glass  pane], 
and  which  found  its  way  into  the  rear  room  over 
the  top  of  the  partition;  that  although  the  light 
was  poor,  the  Plaintiff,  Jessie  F.  King,  could  see 
the  open  door  reasonably  clearly;  that  said  door 
was  hinged  on  the  west  side  and  opened  out  to- 
ward the  south;  that  said  Plaintiff,  Jessie  F.  King, 
approached  said  door,  took  the  knob  or  handle  of 
the  door  in  her  left  hand,  opened  the  door  with 
her  left  hand,  and  as  she  did  so  the  light  from 
the  front  windows  coming  over  the  partition  lighted 
the  top  portion  of  the  structure  into  w^hich  the 
door  entered,  and  the  Plaintiff,  Jessie  F.  King, 
saw  the  walls,  and,  relying  upon  the  directions 
which  had  been  given   to  lier  by   said   George   C. 
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King,  stepped  forward  into  the  small  structure, 
believing  it  to  be  the  toilet;  that  as  Plaintiff,  Jessie 
F.  King,  stepped  forward,  her  foot  did  not  con- 
tact a  floor,  as  anticipated,  but  the  entrance  was 
to  a  steep  flight  of  stairs  and  the  sudden  stepping 
down  the  first  step,  which  was  almost  immediately 
behind  the  door,  threw  the  Plaintiff,  Jessie  F.  King, 
off  her  balance,  and  she  was  catapulted  down  a 
long  flight  of  stairs  to  the  cellar  of  said  building; 
that  there  was  no  warning  sign  on  said  door  [7] 
of  any  kind  or  character,  or  any  sign  at  all;  that 
there  was  no  rail,  chain  or  other  protective  device 
of  any  kind  or  character  to  prevent  a  person  from 
falling  down  the  said  stairway,  and  no  precaution 
of  any  kind,  character  or  description  was  provided 
by  the  Defendant  either  to  warn  a  person  of  the 
dangerous  character  of  the  stairway,  dropping  as 
it  did  almost  immediately  from  behind  the  door; 
that  there  was  no  light  or  other  device  of  any 
kind  or  character  to  show  the  presence  of  the 
dangerous  conditions,  as  above  described;  that  De- 
fendant had  been  put  on  notice  before  Sunday, 
July  19,  1942,  by  other  persons  almost  falling  down 
said  stairway;  and  that  said  stairway  in  the  con- 
dition in  which  it  existed  was  dangerous  and  a 
menace  to  persons  rightly  in  said  building  and 
using  the  facilities  thereof. 

That  as  Plaintiff,  Jessie  F.  King,  entered  the 
rear  portion  of  Defendant's  business  building,  as 
aforesaid,  it  was  impossible  for  her  to  see  that  there 
existed  a  door  entering  what  was  actually  the  toilet, 
said   toilet   being   located    in   the    area    above    the 
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stairway,  and  entered  by  a  door  on  the  sidewall 
of  the  structure  in  which  the  stairway  was  located, 
which  said  door  opened  inwardly  and  could  not 
therefore  protrude  or  be  visible  to  the  Plaintiff, 
Jessie  F.  King. 

IV. 
Plaintiffs  allege  that  the  Defendant,  J.  H.  Yan- 
cey,  was  negligent  and   careless   in   the   following 
manner : 

1.  In  maintaining  a  dangerous  stairway,  as  here- 
tofore described,  in  the  premises  of  [8]  the  De- 
fendant. 

2.  In  failing  to  have,  keep  and  maintain  any 
guardrail  or  other  means  of  preventing  persons 
from  falling  down  said  stairs. 

3.  In  failing  to  maintain  a  light  in  said  stairway 
area,  so  that  one  entering  the  doorw^ay  thereto 
could  see  the  dangerous  and  open  stainvay. 

4.  In  failing  to  maintain  any  sign  or  other  warn- 
ing to  indicate  the  dangerous  character  of  said 
stairway. 

5.  In  failing  to  maintain  any  sign  or  other  warn- 
ing  to  indicate  that  said  door  lead  to  a  stairway. 

6.  In  failing  to  warn  said  Plaintiff,  Jessie  F. 
King,  of  the  existence  of  said  dangerous  stairway. 

7.  In  failing  to  properly  instruct  the  said  Plain- 
tiff, Jessie  F.  King,  as  to  the  location  of  the  toilet 
in  said  premises,  and  in  permitting  her,  because  of 
the  failure  of  proper  instructions,  to  enter  the  door 
to  the  stairway  instead  of  entering  the  door 
to  the  toilet,  which  latter  door  could  not  be  seen 
by  the  Plaintiff,  Jessie  F.  King,  in  enteiing  the 
said  rear  portion  of  Defendant's  business  building. 
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8.  In  failing  to  keep  said  premises  of  the  De- 
fendant in  a  reasonably  safe  condition  so  that  those 
invited  to  enter  therein  would  [9]  not  be  unneces- 
sarily exposed  to  danger. 

9.  For  maintaining  a  dangerous  stairway  with- 
out a  platform  of  reasonable  width  before  the  first 
and  top  step  of  said  stairway. 

10.  In  failing  to  exercise  due  and  reasonable 
care  for  the  safety  of  the  Plaintiff,  Jessie  F.  King, 
after  she  was  invited  to  enter  the  premises  of  the 
Defendant. 

V. 
That  solely  by  reason  of,  and  as  a  direct  and 
proximate  result  of,  the  negligence  and  careless- 
ness of  the  Defendant,  the  Plaintiff,  Jessie  F.  King, 
was  severely  injured;  that  the  said  Plaintiff,  Jessie 
F.  King,  suffered  a  fracture  of  the  left  os  calcis; 
that  the  said  os  calcis  was  comminuted  and  flatten- 
ing and  distortion  of  the  tuber  angle  and  some 
lateral  separation  of  the  comminuted  fragments; 
that  Plaintiff,  Jessie  F.  King,  struck  her  head,  in 
the  fall  down  the  stirway,  and  was  knocked  un- 
conscious; that  the  Plaintiff,  Jessie  F.  King,  also 
suffered  a  separation  of  the  left  sterno-clavicular 
joint;  that  the  left  side  of  the  body  of  the  Plain- 
tiff, Jessie  F.  King,  was  badly  bruised;  that  said 
Jessie  F.  King  was  taken  immediately  to  the  hos- 
pital, and  that  after  ten  days  of  preliminary  treat- 
ment, during  which  reduction  was  attempted  to 
improve  the  lateral  separation  of  the  fragments, 
without  success,  there  being  a  marked  disability 
of  the   sub-astragaloid   joint,   the   injured   foot   (^f 
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the  Plaintiff,  Jessie  F.  King,  was  put  in  a  cast, 
wbicb  said   Plaintiff  was  required  to  wear  for  a 
period    of   two   months;   that   since   said    accident 
and   injuries,   Plaintiff,   Jessie   F.   King   [10]   has 
suffered,  and  continues  to  suffer,  great  and  severe 
pain  in  her  head,  her  side,  and  in  the  injured  foot ; 
that  said  Plaintiff,  Jessie  F.  King,  is  not  able  to 
walk  upon  said  left  foot,  and  is,  and  will  remain, 
permanently  injured  and  crippled  for  the  rest  of 
her  life;  that  Plaintiff's  said  injuries,  as  aforesaid, 
and  the  medical  treatment  which  it  was  necessary 
for  her  to  undergo,  in  her  attempts  to  be  cured 
of  said  injuries,  have  caused  said  Plaintiff,  Jessie 
F.  King,  to  suffer  extreme  pain,  nervous  shock  and 
mental  anguish,  and  have  caused,  and  still  continue 
to  cause,  said  Plaintiff,  Jessie  F.  King,  great  bodily 
discomfiture    and    pain,    and    Plaintiff,    Jessie    F. 
King,  is  informed  and  believes  that  in  the  future 
she  will  continue  to  suffer  pain  and  nervous  shock 
and  irritation,  as  a  direct  result  of  her  said   in- 
juries; that  as  a  result  of  the  severe,  intense  and 
agonizing   physical   and   mental   jjain   suffered    by 
the  Plaintiff,  Jessie  F.  King,  the  said  Plaintiff  is 
injured   in   health   and    constitution,    weakened    in 
body  and  mind,  and  permanently  disabled,  so  that 
she  will  be  unable  to  enjoy  the  ordinary  pleasures 
of  life  experienced  by  others,  and  has,  does  now, 
and    will    continue    to    suffer    great    and    grievous 
mental  agony  and  anguish  because  of  her  perma- 
nent   disability,    all    to    the    damage    of    Plaintiff, 
Jessie  F.  King,  in  the  sum  of  Twenty  Thousand 
Dollars  ($20,000.00). 
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Wherefore,  Plaintiffs  pray  damages  in  the  sum 
of  Twenty  Thousand  Dollars  ($20,000.00)  in  their 
favor  and  against  the  Defendant  herein,  together 
with  costs  of  suit. 

CLYDE  D.  SO  LITER 

Attorney   for   Plaintiffs   [11] 

State  of  Nevada, 
County  of  Washoe — ss. 

Jessie  F.  King  and  George  C.  King,  being  first 
duly  sworn,  depose  and  say: 

That  they  are  the  Plaintiffs  in  the  above-entitled 
action ;  that  they  have  read  the  foregoing  complaint 
and  they  know  the  contents  thereof;  that  the  same 
is  true  of  their  own  knowledge,  except  as  to  those 
matters  therein  stated  on  information  and  belief, 
and  as  to  those  matters  they  believe  it  to  be  true. 
JESSIE  F.  KING 
GEORGE  C.  KING 

Subscribed  and  sworn  to  before  me  this  29th  da}' 
of  March,  1943. 

[Seal]  FRANCES  M.  SCOTT 

Notary  Public  in  and  for  the  County  of  Washoe, 
State  of  Nevada. 

My  Commission  Expires  Sept  25,  1943. 

[Endorsed]  :  Filed  May  25,  1943.  E.  H.  Beemer, 
Clerk,  By  V.  Whitehead,  Deputy. 

[Endorsed]:  No.  302.  IT.  S.  Dist.  Court,  Dist. 
Nevada.  Filed  Aug.  19th,  1943.  O.  E.  Benham, 
Clerk.  [12] 
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[Title  of  Court  and  Cause.] 

SUMMONS 

The  State  of  Nevada  Sends  Greetings  to  the  Said 
Defendant : 

You  are  hereby  summoned  to  appear  within  ten 
day  after  the  service  upon  you  of  this  Summons 
if  served  in  said  county,  or  within  twenty  days 
if  served  out  of  said  county  but  within  said  Ju- 
dicial District,  and  in  all  other  cases  within  thirty 
days  (exclusive  of  the  day  of  service),  and  defend 
the  above  entitled  action. 

Dated  this  25th  day  of  May,  A.  D.  1943. 
[Seal]  E.  H.  BEEMER 

Clerk  of  the  Second  Judicial  District  Court  of  the 
State  of  Nevada,  in  and  for  Washoe  County. 
By    V.  WHITEHEAD, 
Deputy 
CLYDE  D.  SOUTER, 

15  W.  2nd  St.,  Reno,  Nevada. 
Attorney  for  Plaintiff 

SHERIFF'S  RETURN 

State  of  Nevada 
County  of  Washoe — ss. 

I  her^y  certify  and  return  that  1   received  the 

within  Summons  on  the    day  of   , 

A.  1).  194...,  and  that  I  personwally  served  the 
same  upon  the  within  named  defendant  by  sliow- 
ing  the  original  summons  to  and  deliver- 
ing to   a  copy  of  the  same,  in   Washoe 
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County,  State  of  Nevada,  on  the   day  of 

,  A.  D.  194 ,  and  I  further  re- 
turn that  I  delivered  to  the  said   

a  certified  copy  of  the  Complaint  in  said  within 
entitled  action,  with  a  copy  of  the  Summons  at- 
tached, at  the  same  time  and  place.  [13] 

Dated  this  day  of  , 

A.  D.  194 


Sheriff  of  Washoe  County, 
Nevada. 

By    

Deputy  Sheriff 

[Endorsed] :  Filed  July  13,  1943.  E.  H.  Beemer, 
Clerk.  By  M.  Jensen,  Deputy. 

[Endorsed]:  No.  302.  U.  S.  Dist.  Court,  Dist. 
Nevada.  Filed  Aug.  19th,  1943.  O.  E.  Benham, 
Clerk.  [14] 
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State  of  Nevada 
County  of  Washoe — ss. 

I  hereby  certify  and  return  that  I  received  the 
within  Summons  on  the  25th  day  of  May,  A.  D. 
1943,  and  that  I  personally  served  the  same  upon 
the  within  named  defendant  J.  H.  Yancy  by  show- 
ing the  original  Summons  to  him  and  delivering 
to  him  a  copy  of  the  same,  in  Washoe  County, 
State  of  Nevada,  on  the  12th  day  of  July,  A.  D. 
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1943,  and  I  further  return  that  I  delivered  to  the 
said  J.  H.  Yancy  a  certified  copy  of  the  com- 
plaint in  said  within  entitled  action,  with  a  copy 
of  the  Summons  attached  at  the  same  time  and 
place. 

Dated  this  13th  day  of  July,  A.  D.  1943. 
RAY  J.  ROOT 

Sheriff    of    Washoe    County, 
State  of  Nevada. 
By    FRANCIS  A.  MORTENSEN, 
Deputy  [15] 


In  the  District  Court  of  the  United  States, 
In  and  for  the  District  of  Nevada 

JESSIE  F.  KING  and  GEORGE  C.  KING, 

Plaintiffs, 
vs. 

J.  H.  YANCEY,  doing-  business  under  the  firm 
and/or  fictitious  name  of  YANCEY  INSULA- 
TION CO., 

Defendant. 

MOTION  TO  DISMISS 

The  defendant  moves  the  Court  as  follows: 
To   dismiss   the   above   action   because   the   com- 
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plaint  fails  to  state  a  claim  against  defendant  upon 
which  relief  can  be  granted. 

E.  F.  LUNSFORD,  and 
BERT  GOLDWATER 

Attorney  for  Defendant 
Address:      409    First    Na- 
tional Bank   (Main  Office) 
Building,  Reno,  Nevada. 

NOTICE  OF  MOTION 

To  Jessie  F.  King  and  George  C.  King,  above 
plaintiffs,  and  Clyde  D.  Souter,  Esq.,  Attorney 
for  said  plaintiffs: 

Please  Take  Notice  that  the  undersigned  will 
bring  the  above  Motion  on  for  hearing  before  this 
Court  at  the  Court  Room  of  said  Court,  Post  Office 
Building,  Carson  City,  Nevada,  [16]  on  the  30th 
day  of  August,  1943,  at  ten  o'clock  in  the  forenoon 
of  that  day,  or  as  soon  thereafter  as  counsel  can 
be  heard. 

E.  F.  LUNSFORD,  and 
BERT  GOLDWATER 

Attorneys  for  Defendant 
Address:       409     First     Na- 
tional Bank   (Main  Office) 
Building,  Reno,  Nevada. 
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Service   of   the   above  and   foregoing   Motion  to 
Dismiss  and  Notice  of  Motion,  by  copy,  is  hereby 
admitted  this  20th  day  of  August,  1943. 
CLYDE  D.  SOUTER 

Attorney  for  Plaintiffs. 

[Endorsed]:     Filed  Aug.  21,  1943.     O.  E.  Ben- 
ham  Clerk.  By  M.  R.  Grubic,  Deputy. 


In    the    District    Court    of    the    United    States    of 
America,  In  and  For  the  District  of  Nevada 

No.  302 

JESSIE  F.  KING  and  GEORGE  C.  KING, 

Plaintiffs, 

vs. 

J.  H.  YANCEY,  doing  business  under  the  firm 
and/or  fictitious  name  of  YANCEY  INSULA- 
TION CO., 

Defendant. 

OPINION  AND  DECISION 

Norcross,  District  Judge. 

This  is  a  case  removed  from  the  State  District 
Court  of  Washoe  County.  Plaintiffs  are  husbniul 
and  wife.  Defendant  is  a  resident  of  Sacramento, 
California,  engaged  in  carrying  on  a  general  })iisi- 
ness  of  the  insulation  of  building  structures  and,  for 
that  purpose,  maintains  a  business  of^ce  and  ccnlci' 
in  a  building  located  in  Reno,  Nevada.     Plaint itl. 
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George  C.  King,  was  employed  as  a  salesman  by 
defendant.  The  prayer  of  plaintiff's  complaint  is 
for  a  judgment  for  damages  for  alleged  personal 
injuries,  sustained  by  Plaintiff,  Jessie  F.  King, 
while  within  defendant's  said  building,  in  the  sum 
of  Twenty  Thousand  Dollars.  To  plaintiff's  com- 
plaint, defendant  has  interjDosed  a  motion  to  dismiss 
upon  the  ground  that  ''the  complaint  fails  to  state 
a  claim  against  defendant  upon  which  relief  can  be 
granted."  The  motion  to  dismiss  has  been  submit- 
ted upon  briefs  filed. 

The  allegations  of  fact  appearing  in  the  complaint 
which  appear  to  be  controlling  of  the  question  of 
law  presented  [18]  upon  the  motion  are  the  fol- 
lowing : 

"*  *  *  that  at  said  address  said  defendant  car- 
ried on  a  general  business  of  the  insulation  of  build- 
ing structures,  and  same  related  lines  of  business. 
*  *  *  That  *  *  *  the  said  George  C.  King,  *  *  * 
was  regularly  employed  by  the  Defendant,  J.  H. 
Yancey,  to  solicit  business  for  the  said  Defendant, 
and  particularly  the  business  of  insulating  building 
structures  *  *  *  ;  that  in  the  regular  course  of  his 
employment,  he  worked  out  of  the  business  house  or 
place  where  the  business  of  the  Defendant  was 
conducted,  *  *  *,  reporting  there,  arranging  his 
material  and  using  said  building  *  *  *,  at  all  times 
when  not  actually  in  the  field  soliciting  business; 
and  that  *  *  *,  in  the  regular  course  of  his  employ- 
ment, had  a  key  to  the  main  entrance  of  said  build- 
ing where  said  business  was  conducted  *  *  *j  and 
in  the  regular  course  of  his  service  and  employment 


vs.  J.  H.  Yancey  19 

by  Defendant,  entered  said  building  at  all  times  and 
all  hours  and  on  all  days  for  the  puri)ose  of  facili- 
tating and  carrying  on  his  employment  under  the 
terms  thereof. 

"That  on  or  about  Sunday,  July  19,  1942,  the 
said  George  C.  King,  in  the  regular  course  of  his 
employment,  made  preparations  to  call  upon  a 
prospective  customer  of  the  Defendant  for  an  insula- 
tion job  at  Bridgeport,  California,  on  the  following- 
day,  and  said  preparations  were  as  follows:  The 
said  George  C.  King,  being  an  elderly  man  and  in 
very  poor  health,  and  subject  to  falling  asleep  with- 
out warning,  requested  his  wife,  Jessie  F.  King,  one 
of  the  plaintiffs  herein,  to  accompany  him  on  a  trip 
by  automobile  to  Bridgeport,  California,  in  order 
that  she  might  be  with  him  and  be  able  to  aid  and 
assist  him  in  the  event  that  he  should  need  such  aid 
and  assistance  on  said  trip. 

"That  the  said  Plaintiff,  Jessie  F.  King,  con- 
sented to,  and  agreed  to,  accompany  said  George  C. 
King  for  the  reasons  and  purposes  just  mentioned, 
and  in  pursuance  of  said  arrangement  and  plan 
went  with  the  said  George  C.  King  in  his  automo- 
bile on  the  morning  of  Sunday,  July  19,  1942,  to  the 
business  place  of  the  Defendant,  at  817  East  4th 
Street,  Reno,  Nevada,  in  order  that  *  *  *  said 
George  C.  King  could  there  get  certain  materials 
and  sam})les  which  he  in  turn  intended  to  exhibit 
to  the  prospective  customer  of  the  Defendant  here- 
inabove mentioned. 

"That  said  George  C.  King  stopped  his  automo- 
bile in  front  of  the  main  entrance  of  Defendant's 
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business  building  aforesaid,  and  entered  said  build- 
ing, the  said  Plaintiff,  Jessie  F.  King,  remaining  in 
the  car;  that  a  short  time  later  the  said  George  C. 
King  came  out  of  said  building  to  the  car  and  stated 
to  the  Plaintiff,  Jessie  F.  King,  that  the  trip  to  the 
first  point  of  stoppage  en  route  to  Bridgeport,  Cali- 
fornia, would  be  a  long  trip,  said  George  C.  King 
planning  to  go  by  way  of  Lake  Tahoe,  that  facili- 
ties in  which  one  could  perform  the  exigencies  of 
nature  w^ould  not  be  easily  available  for  a  long 
period  of  time,  and  suggested  [19]  that  the  said 
Plaintiff,  Jessie  F.  King,  come  in  the  building  and 
use  uie  toilet  before  starting  on  the  journey;  there- 
upon Plaintiff,  Jessie  F.  King,  said  that  it  was  not 
at  that  time  necessary,  and  said  George  C.  King 
returned  into  the  business  building  of  the  Defend- 
ant, but  within  a  few  moments  Plaintiff  Jessie  F. 
King,  left  the  automobile  and  herself  went  into  the 
business  building  of  the  Defendant  and  stated  that 
she  had  decided  that  it  would  be  necessary  and 
advisable  to  use  the  toilet  facilities  in  the  Defend- 
ant's establishment  before  commencing  the  journey. 
''That  Defendant's  business  building  consisted  of 
a  one-story  structure  approximately  twenty-five  (25) 
feet  in  width,  *  *  *  and  approximately  seventy-five 
(75)  feet  in  length;  that  the  main  entrance  *  *  * 
was  a  door  located  in  the  center  of  the  building; 
that  when  one  entered  that  door,  about  ten  (10)  or 
fifteen  (15)  feet  from  the  door  a  partition  was  across 
the  entire  width  of  the  building ;  that  approximately 
in  the  center  of  said  partition,  *  *  *  an  opening 
*  *  *    was  in  said  partition;  that  some  three  (3)  or 


vs.  J.  H.  Yancey  21 

four  (4)  feet  behind  this  opening  a  screen,  appi'oxi- 
inately  the  same  width  as  the  opening,  was  in  place 
so  that  one  passing  through  the  opening  was  re- 
quired to  turn  to  the  left  and  then  to  the  riglit  in 
order  to  enter  the  rear  portion  of  the  building ;  and 
that  as  one  turned  to  the  right  he  was  within  ap- 
proximately ten  (10)  or  twelve  (12)  feet  of  the 
west  or  lefthand  wall  as  one  approached  from  the 
main  entrance. 

"That  upon  the  said  Plaintiff,  Jessie  F.  King, 
stating  that  she  desired  to  use  the  toilet  facilities,  as 
she  was  requested  to  do  by  said  George  C.  King,  the 
George  C.  King,  who  at  that  time,  with  the  said 
Plaintiff,  Jessie  F,  King,  was  in  the  front  office 
section  of  the  building,  *  "  *  turned  toward  the 
open  place  in  the  i^artition,  and  pointing  in  that 
direction  said,  "You  will  find  the  toilet  in  there.  The 
door  is  partly  open";  that  thereupon  Plaintiff,  Jes- 
sie F.  King,  went  through  the  opening  in  the  par- 
tition, turned  to  the  left  to  avoid  the  screen,  and 
turned  to  the  right;  almost  directly  before  her,  at  a 
distance  of  approximately  (20)  feet,  more  or  less, 
appeared  a  door,  partly  open,  hanging  in  a  wall 
which  came  out  of  the  main  west  wall  some  two  (2) 
feet  wider  than  the  door,  and  then  ran  nortlKnly  to 
the  north  wall  ul'  the  main  structure;  tliat  said  door 
was  the  only  door  which  could  be  seen  by  a  person 
entering  said  rear  portion  of  Defendant's  business 
building  as  the  plaintiff',  Jessie  F.  King,  was  re- 
quired to  entei-  said  rear  portion  of  said  building. 

"That  the  partition,  *  *  *  across  from  the  west 
to  the  eastern  wall  *  *  *  was  high  partition,  rising 
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to  within  a  few  feet  of  tlie  ceiling,  and  the  screen 
north  of  the  opening  in  this  partition  -  *  *  was  a 
high  screen  but  not  quite  as  liigh  as  the  partition 
itself;  that  the  Defendant  had  been  using  the  rear 
room  for  showing  moving  pictures  of  insulation  [20] 
jobs  and  the  only  two  windows  in  the  rear  portion 
of  said  building  were  covered  with  a  black  paper 
which  shut  out  all  light  from  entering  the  back 
room;  that  the  available  light  in  the  back  room  was 
that  which  came  from  the  street  side  of  the  building, 
which  was  almost  all  glass,  *  *  *  and  which  found 
its  way  into  the  rear  room  over  the  top  of  the  par- 
tition; that  although  the  light  was  poor,  the  Plain- 
tiff, Jessie  F.  King,  could  see  the  open  door  reason- 
ably clearly;  that  said  door  was  hinged  on  the  west 
side  and  opened  out  toward  the  south;  that  said 
Plaintiff,  Jessie  F.  King,  approached  said  door, 
*  *  *  opened  the  door  with  her  left  hand,  and  as 
she  did  so  the  light  from  the  front  windows  coming 
over  the  partition  lighted  the  top  portion  of  the 
structure  into  which  the  door  entered,  and  the  Plain- 
tiff, Jessie  F.  King,  saw  the  walls,  and,  relying  upon 
the  directions  which  had  been  given  to  her  by  said 
George  C.  King,  stepped  forward  into  the  small 
structure,  believing  it  to  be  the  toilet ;  that  as  Plain- 
tiff, Jessie  F.  King,  stejoped  forward,  her  foot  did 
not  contact  a  floor,  as  anticipated,  but  the  entrance 
was  to  a  steep  fight  of  stairs  and  the  sudden  stepping 
down  the  first  step,  *  *  *  threw  the  Plaintiff,  Jessie 
F.  King,  off  balance,  and  she  was  catapulted  down  a 
long  flight  of  stairs  to  the  cellar  of  said  building; 
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*  *  *  that  said  stairway  in  the  condition  in  which 
it  existed  was  dangerous  *  *  *. 

'*That  as  Plaintiff,  Jessie  F.  King,  entered  the 
rear  portion  of  *  *  *  building,  *  *  *  it  was  im- 
possible for  her  to  see  that  there  existed  a  door 
entering  what  was  actually  the  toilet,  said  toilet 
being  located  in  the  area  above  the  stairway,  and 
entered  by  a  door  on  the  sidewall  of  the  structure 
in  which  the  stairw^ay  was  located,  which  said  door 
opened  inwardly  *  *  *." 

The  questions  of  law  presented  upon  the  motion 
to  dismiss,  are  whether,  upon  the  facts  alleged. 
Plaintiff,  Jessie  King,  at  the  time  of  her  injury,  was 
in  the  status  of  an  invitee  or  that  of  a  mere  licensee, 
and  any  liability  which  may  depend  upon  such  re- 
spective status.  Plaintiff,  George  King,  was  neither 
owner  or  occupant  of  the  premises.  An  occupant, 
as  that  term  is  used  in  cases  of  this  character,  means 
one  in  possession  by  authority  of  the  owner  such  as, 
for  example,  a  lessee  or  tenant.  An  owner  or  occu- 
Ijant  may  be  liable  for  an  injury  to  an  invitee  or 
licensee  where  such  owner  or  occui)ant  is  represented 
by  an  employee  acting  within  the  scope  of  his  au- 
thority when  in  charge  of  the  premises.  In  this  case 
the  scope  of  employment  of  the  plaintiff',  George 
King,  as  a  sales-  [21]  man  with  right  to  enter 
thereon  for  purposes  of  such  services,  gave  him  no 
authority  over  the  premises,  such  as  would  classify 
his  wife,  under  the  facts  alleged,  as  an  invitee.  As- 
suming Plaintiff,  Jessie  King,  to  have  had  the  status 
of  a  licensee,  the  law  governing  such  status,  would 
give  Plaintiff's  no  right  of  recovery  for  injuries  sus- 
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tallied  in  accordance  with  the  facts  as  alleged.  Ne- 
vada T.  &  W.  Co.  V.  Peterson,  60  Nev.  87,  38  P.  (2d) 
8;  Babcock  &  Wilcox  v.  Nolton,  58  Nev.  133,  71  Pac. 
(2d)  1051.  In  the  opinion  in  the  Babcock  case, 
suj)ra,  appears  the  following: 

"In  order  that  a  person  may  have  the  status  of 
a  licensee  the  owner  or  person  in  charge  of  the 
premises  must  have  knowledge  of  his  entry  or 
his  presence  thereon,  or  of  a  customary  use  of 
the  particular  portion  of  the  property  used  for 
the  purpose  for  which  such  person  is  using  it." 

It  is  well  settled  as  a  matter  of  law  that  Plaintiffs 
have  no  right  of  recovery  against  the  Defendant, 
owner  of  the  property,  upon  the  facts  as  alleged, 
either  upon  the  status  of  Plaintiff,  Jessie  King, 
being  that  of  an  invitee  or  a  licensee.  Seavy  v. 
I.X.L.  Laundry,  60  Nev.  324,  333,  108  Pac.  (2d) 
853;  Kneiser  v.  Belasco  Co.,  133  Pac.  989;  Garthe  v. 
Rupport,  190  N.E.  643 ;  Standard  Oil  Co.  v.  Henin- 
ger,  196  N.E.  706,  709;  Schmidt  v.  Bauer,  80  Cal. 
565,  22  Pac.  256,  5  L.R.A.  580;  McNamara  v.  Mc- 
Lean, 19  N.E.  (2d)  544;  McMullen  v.  M.  and  M.  Oil 
Co.,  290  N.W.  3;  45  C.J.  796,  par.  201;  38  Am.  Jr. 
767  par.  105 ;  Redfield  on  Negligence  Vol.  2,  par.  705. 

In  the  brief  for  Plaintiffs  appears  a  map  of  the 
ground  floor  of  Defendant's  business  building.  It 
shows  that  the  entrance  to  the  stairway  to  the  base- 
ment and  the  entrance  to  the  toilet  are  located  near 
each  other  on  the  west  side  of  the  building  in  ad- 
joining spaces,  constructed  for  such  respective  pur- 
poses, the  toilet  room  being  in  the  extreme  north- 
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west  corner  of  the  floor  space  just  beyond  and  ad- 
joining the  stairway  por-  [22]  tion.  The  door  to 
the  stairw^ay  is  shown  to  o})en  outwards  to  the  south 
and  that  of  the  toilet  to  open  inwards  to  the  west. 
It  is  deal'  from  the  map  that  a  strangei'  to  the  floor 
space  of  the  building,  upon  inquiring  from  one  in 
the  main  office,  of  the  location  of  the  toilet  and  that 
such  person  turning  ''toward  the  open  place  in  the 
partition,  and  pointing  in  that  direction  said,  'You 
will  find  the  toilet  in  there.  The  door  is  partly 
open,'  "  and  thereupon  such  stranger  entering  the 
larger  room  space  to  the  north  of  the  partition, 
might  probably  become  confused  upon  such  entrance 
when  but  one  door  space  would  appear  in  view,  no 
mention  having  been  made  of  the  presence  of  two 
doors  or  the  precise  or  approximate  location  of  the 
toilet  door. 

Conceding  such  statement  to  constitute  negligence 
which  occasioned  the  accident  and  injury,  the  Plain- 
tiff husband's  employment  by  defendant  was  not 
of  the  character  which  would  make  the  defendant,  in 
law,  liable  for  such  negligence  and,  hence,  subject 
to  a  judgment  for  damages  therefor  in  favor  of 
both  husband  and  wife  upon  a  community  property 
law  relationshij)  or  in  favor  of  either  of  them. 

It  is  the  conclusion  of  the  Court  that  the  motion 
to  dismiss  should  be  sustained. 

It  is  so  ordered. 

Dated  this  14th  day  of  January,  1944. 

FRANK  H.  NORCROSS 
District  Judge. 

[Endorsed] :     Filed  Jan.  14,  1944.  [23] 
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[Title  of  District  Court  and  Cause.] 

RECORD  OF  NOTATION  ON  DOCKET 

Jan.   14,  1944.     Judgment  of  Dismissal  entered 
this  day.  [24] 

Filed  April  14th,  1944. 

O.  E.  BENHAM,  Clerk, 
By  O.  F.  PRATT,  Deputy. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  CIRCUIT  COURT 
OF  APPEALS 

Notice  is  hereby  given  that  Jessie  F.  King  and 
George  C.  King,  Plaintiffs  above  named,  hereby 
appeal  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  final  judgment  of  the  above- 
entitled  Court  dismissing  Plaintiffs'  action,  as  per 
the  opinion  and  decision  of  said  Court  reading  as 
follows: 

"It  is  the  conclusion  of  the  Court  that  the 
motion  to  dismiss  should  be  sustained.  It  is 
so  ordered." 

followed  by  notation  in  the  docket  of  the  above- 
entitled  case  reading  as  follows: 

"Judgment  of  dismissal  entered  this  day 
(January  14,  1944)."  [25] 
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both  being  entered  in  this  action  on  tlie  fourteenth 
day  of  January,  1944. 

CLYDE  D.  SOUTER 

Attorney  for  Appellants,  Jes- 
sie F.  King  and  George  C. 
King 
Address:     212-216  Byington  Building, 
15  West  2nd  Street, 
Reno,  Washoe  County,  Nevada. 

[Endorsed] :     Filed  April  14,  1944.  [26] 


[Title  of  District  Court  and  Cause.] 
UNDERTAKING  FOR  COSTS  ON  APPEAL 

Know  All  Men  by  These  Presents,  that  Columbia 
Casualty  Company,  a  New  York  Corporation,  hav- 
ing an  office  and  place  of  business  in  the  City, 
County  and  State  of  New  York,  is  held  and  firmly 
bound  unto  the  above-named  J.  H.  Yancey  in  the 
sum  of  Two  Hundred  and  Fifty  Dollars  ($250.00), 
to  be  paid  to  the  said  J.  H.  Yancey  for  the  payment 
of  which,  well  and  truly  to  be  made,  it  binds  itself, 
its  successors  and  assigns  firmly  by  these  ])resents. 

Whereas,  on  the  14th  day  of  January,  1944,  a 
judgment  was  entered  in  the  above-entitled  proceed- 
ing; 

And  the  Appellants,  Jessie  F.  King  and  George  C. 
King,  feeling  aggrieved  thereby,  appeal  to  the 
United  [27]  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 
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Now,  Therefore,  the  Coudition  of  This  Obligation 
Is  Such,  that  if  the  aforesaid  judgment  is  affirmed 
or  modified  by  the  appellate  court  or  if  the  appeal 
is  dismissed,  the  Appellants,  Jessie  F.  King  and 
George  C.  King,  will  pay  all  costs  which  may  be 
awarded  against  them  on  said  appeal. 

Dated,  Reno,  Nevada,  this  11th  day  of  April,  1944. 
COLUMBIA  CASUALTY 
COMPANY 
[Seal]        By  J.  V.  CORICA 

Attorney  in  Fact 

Sealed    and    countersigned    at    Reno,     Washoe 
County,  Nevada,  this  11th  day  of  April,  1944. 
:      ByJ.  V.  CORICA 

Attorney  in  Fact.  [28] 

State  of  Nevada, 
County  of  Washoe — ss. 

On  this  11th  day  of  April,  in  the  year  1944,  before 
me,  Dorothy  Gault,  a  Notary  Public  in  and  for  said 
County  and  State,  personally  appeared  J.  V.  Corioa, 
known  to  me  to  be  the  person  whose  name  is  sub- 
scribed to  the  within  instrument  as  the  Attorney-in- 
Fact  of  the  Columbia  Casualty  Company,  and  ac- 
knowledged to  me  that  he  subscribed  the  name  of  the 
Columbia  Casualty  Company  thereto  as  principal, 
and  his  own  name  as  Attorney-in-Fact. 

[Seal]  DOROTHY  GAULT 

Notary  Public  in  and  for  said 
County  and  State. 

My  commission  expires  November  28,  1944. 

[Endorsed] :     Filed  April  14,  1944.  [29] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH 
PLAINTIFFS-APPELLANTS  INTEND  TO 
RELY  ON  APPEAL 

The  Plaintiffs-Appellants  above  named,  having 
filed  their  notice  of  appeal  from  the  Judgment  in 
favor  of  the  Defendant-Appellee  made  and  entered 
in  the  above-entitled  cause  on  the  fourteenth  day 
of  January,  1944,  hereby  make  their  statement  of 
points  upon  which  they  intend  to  rely  on  said  ap- 
peal : — 

1.  Federal  Courts  will  follow  state  statutes  and 
decisions  in  state  where  Court  is  sitting  in  all  cases 
except  as  provided  by  United  States  Constitution 
or  Acts  of  Congress.  The  Court  erred  in  failing 
to  follow  this  principle. 

2.  Under  Conformity  Act,  28  U.  S.  C.  A.,  Sec- 
tion 724,  Federal  Courts  will  follow  jjractice  au- 
thorized by  state  statutes  if  there  be  nothin.n  in 
statutes  that  is  incongnious  with  court's  organiza- 
tion or  fundamental  [32]  procedure  or  in  conflict 
with  constitutional  enactment.  The  Court  erred  in 
failing  to  approve  practice  authorized  by  statutes 
of  the  State  of  Nevada. 

3.  In  an  action  for  personal  injuries  Federal 
Courts  will  follow  the  determination  by  tlie  highest 
appellate  court  of  the  state  in  which  the  action  is 
tried  as  determining  the  degree  of  care  required  by 
the  Defendant,  unless  contrary  to  Federal  law  or 
decisions.  The  Court  erred  in  refusing  to  adopt 
the  rule  of  liability  established  by  the  highest  ap- 
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pellate  court  in  the  State  of  Nevada,  to-wit,  the 
Nevada  Supreme  Court. 

4.  The  Court  erred  in  refusing  to  leave  to  de- 
termination of  a  jury  the  degree  of  negligence  of 
the  Defendant  where  gross  negligence  would  make 
the  Defendant  liable  under  the  Court's  own  opinion 
and  decision, 

5.  The  Court  erred  in  determining  that  George 
C.  King,  as  the  servant  of  the  Defendant,  lacked 
the  necessary  authority  to  invite  Plaintiff,  Jessie 
F.  King,  upon  the  premises  of  the  Defendant. 

6.  The  Court  erred  in  finding  that  Plaintiff, 
Jessie  F.  King,  was  not  an  invitee  of  the  Defend- 
ant, J.  H.  Yancey,  in  the  premises  of  the  Defend- 
ant. 

7.  The  Court  erred  in  holding  that  Plaintiff, 
Jessie  P.  King,  was  not  an  express  invitee  of  the 
Defendant,  J.  H.  Yancey. 

8.  The  Court  erred  in  holding  that  Jessie  F. 
King,  under  the  law  of  master  and  servant,  taking 
into  consideration  the  facts  that  George  C.  King 
was  employed  as  a  salesman  by  Defendant,  had  the 
right  to  use  the  premises  at  all  times,  had  a  key 
thereto,  was  actually  [33]  there  to  prepare  his  ma- 
terials for  a  trip  on  behalf  of  his  master,  the  De- 
fendant, and  was  being  aided  in  prosecuting  that 
trip  by  the  presence  of  his  wife,  was  not  entitled 
to  rely  upon  the  authority  of  George  C.  King  to 
invite  her  into  the  premises  for  the  purpose  for 
which  she  entered,  and  that  Defendant  was  not 
liable. 
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9.  The  Court  erred  in  holding  that  even  if 
Plaintiff:,  Jessie  F.  King,  at  the  time  of  her  injury, 
was  not  engaged  in  something  for  the  benefit  of 
the  Defendant,  or  which  his  employee,  George  C. 
King,  believed  was  for  the  benefit  of  the  Defend- 
ant, under  such  circumstances  she  did  not  become 
an  invitee  by  implication,  and  that  Defendant  was 
not  liable. 

10.  The  Court  erred  in  holding  that  even  if  the 
Plaintiff,  Jessie  F.  King,  was  a  mere  licensee  and 
her  presence  in  the  premises  was  knovni  to  George 
C.  King,  the  Defendant's  servant,  he  having  ex- 
pressly invited  her  to  enter  for  a  particular  pur- 
pose, the  master  and  his  servants  using  the  prem- 
ises were  not  under  obligation  to  thereafter  exer- 
cise reasonable  care,  and  that  the  conduct  of  George 
C.  King  was  not  wantonly  negligent,  and  that  the 
Defendant  was  not  liable. 

11.  The  Court  erred  in  holding  that  even  if 
Plaintiff,  Jessie  F.  King,  were  considered  in  the 
worst  possible  status,  to-wit,  as  a  trespasser,  the 
master,  the  Defendant,  would  not  be  liable  for  the 
wanton  negligence  of  his  servant  perpetrated  upon 
her. 

12.  The  Court  erred  in  arriving  at  a  construc- 
tion of  the  term  ''express  invitee"  as  it  is  known 
in  the  law.  [34] 

13.  The  Court  erred  in  refusing  to  apply  the 
general  principle  of  the  law  of  agency  that  the 
principal  is  bound  by  the  act  of  his  agent  which 
falls  within  the  apparent  scope  of  the  authority  of 
the  agent,  and  that  the  principal  will  not  be  per- 
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initted  to  deny  the  authority  of  his  agent  against 
innocent  third  parties  who  have  dealt  with  such 
agent  in  good  faith. 

14.  The  Court  erred  in  determining  the  meaning 
of  the  apparent  authority  of  a  servant  to  bind  his 
master,  as  that  term  is  understood  in  the  law. 

15.  The  Court  erred  in  refusing  to  recognize  the 
doctrine  of  respondent  superior,  and  that  such  doc- 
trine is  not  limited  to  the  acts  of  the  servant  done 
with  the  express  or  implied  authority  of  the  master, 
but  extends  to  all  acts  of  the  servant  done  in  dis- 
charge of  the  business  intrusted  to  him,  even 
though  done  in  violation  of  his  instructions. 

16.  The  Court  erred  in  refusing  to  recognize  the 
principle  of  law  that  an  act  is  within  the  '*  course 
of  employment"  if  (1)  it  be  something  fairly  and 
naturally  incident  to  the  business,  and  if  (2)  it  be 
done  while  the  servant  was  engaged  upon  the  mas- 
ter's busine«^  and  be  done,  although  mistakenly  or 
inadvisedly,  \\dth  a  view  to  further  the  master's 
interest,  or  from  some  impulse  of  emotion  which 
naturally  grew  out  of  or  was  incident  to  the  at- 
tempt to  perform  the  master's  business,  and  did  not 
arise  wholly  from  some  external,  independent,  and 
personal  motive  on  the  part  of  the  servant  to  do  the 
act  U])on  his  own  account. 

17.  The  Court  erred  in  refusing  to  be  bound  by 
[35]  the  presumption  that  exists  that,  when  the 
s-ervant  is  engaged  in  the  performance  of  his  mas- 
ter's business,  he  is  acting  within  the  scope  of  his 
employment. 


vs.  J.  H.  Yancey  33 

18.  The  Court  erred  in  refusing  to  enforce  the 
principle  of  law  that  the  emi)loyer  is  liable  if  the 
act  complained  of  was  incidental  to  the  acts  ex- 
pressly or  inij^liedly  authorized  or  indirectly  con- 
tri])uted  to  the  furtherance  of  the  business  of  the 
employer. 

19.  The  Court  erred  in  holding  that  an  invita- 
tion is  not  implied  where  the  entry  on  the  premises 
of  the  Defendant  is  beneficial  to  the  owner. 

20.  The  Court  erred  in  holding  that  there  is  no 
duty  to  use  ordinary  care  for  a  licensee  on  the 
premises  of  the  Defendant  once  her  presence  had 
become  known  to  the  master  or  his  servant. 

21.  The  Court  erred  in  refusing  to  hold  that  the 
affirmative  acts  of  Defendant's  employee  consti- 
tuted such  wanton  conduct  as  would  make  Defend- 
ant liable  for  injuries  to  Plaintiff,  Jessie  F.  King, 
not  only  as  a  licensee  but  even  as  a  trespasser. 

22.  The  Court  erred  in  i-efusing  to  hold  that 
Jessie  F.  King,  under  the  law  of  master  and  serv- 
ant, in  view  of  the  facts  set  forth  in  Plaintiffs' 
complaint,  was  entitled  to  rely  upon  the  apparent 
authority  of  George  C.  King,  the  Defendant's  serv- 
ant, to  invite  her  into  Defendant's  premises,  and 
that  she  was  therefore  an  express  invitee  under  the 
circumstances,  and  that  Defendant  was  liable. 

23.  The  Court  erred  in  refusing  to  liold  that 
even  if  (leorge  C.  King,  Defendant's  servant,  was 
acting  [3()]  outside  the  scope  of  his  authority  or 
imi^lied  authority,  the  said  Jessie  F.  King,  accord- 
ing to  the  ex})ress  wishes  of  George  C.  King,  his 
servant,  who  believed  that  his  request  was  for  the 
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benefit  of  the  Defendant,  became  an  invitee  by  im- 
l)lication,  and  that  Defendant  was  liable. 

24.  The  Court  erred  in  refusing  to  hold  that 
even  if  the  Plaintiff,  Jessie  F.  King,  should  be  con- 
sidered a  mere  licensee,  her  presence  in  the  prem- 
ises was  Iviiown  to  George  C.  King,  Defendant's 
servant,  he  having  expressly  invited  her  to  enter, 
and  the  master  and  his  servants  imder  such  cir- 
cumstances were  required  to  exercise  reasonable 
care,  which  was  not  exercised,  and  Defendant  was 
therefore  liable. 

25.  That  the  decision  and  judgment  of  the  Court 
are  each  against  law. 

26.  That  the  constitutional  rights  of  the  Plain- 
tiffs-Appellants under  the  Constitution  of  the 
United  States  are  not  recognized  and  enforced  by 
the  judgment  of  the  United  States  District  Court 
for  the  District  of  Nevada,  but  the  result  thereof  is 
to  deprive  the  Plaintiffs-Appellants  of  said  rights. 

CLYDE  D.  SOUTER, 

Attorney  for  Plaintiff- Appel- 
lants, Jessie  F.  King  and 
George  C.  King. 

Address:     212-216  Byington  Building,  15  West  2nd 
Street,  Reno,  Nevada. 

Service  of  a  true  copy  of  the  foregoing  statement 
of  points  on  which  Plaintiffs-Appellants  intend  to 
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rely  on  cif)})eal  is  hereby  admitted  this  26  day  of 
April,  1944. 

E.  F.  LUNSFORD,  and 
BERT  GOLDWATER, 

Attorneys  for  Defendant-Ap- 
pellee, J.  H.  Yancey. 

[Endorsed] :     Filed  April  28,  1944.  [37] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK,  U.  S.  DISTRICT 

COURT 

United  States  of  America, 
District  of  Nevada. — ss. 

I,  O.  E.  Benham,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Nevada,  do 
hereby  certify  that  I  am  custodian  of  the  records, 
papers  and  files  of  the  said  United  States  District 
Court  for  the  District  of  Nevada,  including  the 
records,  papers  and  files  in  the  case  of  Jessie  F. 
King  and  George  C.  King,  Plaintiffs,  vs.  J.  H. 
Yancey,  doing  business  under  the  firm  and/or  fic- 
titious name  of  Yancey  Insulation  Co.,  Defendant, 
said  case  being  No.  302  on  the  civil  docket  of  said 
Court. 

I  further  certify  that  the  attached  transcript, 
consisting  of  39  typewritten  pages  numbered  from 
1  to  39,  inclusive,  contains  a  full,  true  and  correct 
transcript  of  the  proceedings  in  said  case  and  of 
all  papers  filed  therein,  together  with  the  endorse- 


36  Jessie  F.  King  and  George  C.  King 

ments  of  filing  thereon,  as  set  forth  in  appellants' 
*' Designation  of  Contents  of  Record  on  Appeal", 
filed  in  said  case  and  made  a  part  of  the  transcript 
attached  hereto,  as  the  same  appear  from  the 
originals  [38]  of  record  and  on  file  in  my  office  as 
such  Clerk  in  Carson  City,  State  and  District  afore- 
said. 

And  I  further  certify  that  the  cost  of  preparing 
and  certifying  to  said  record,  amounting  to  $8.35, 
has  been  paid  to  me  by  Clyde  D.  Souter,  Esq.,  attor- 
ney for  the  appellants  herein. 

Witness  my  hand  and  the  seal  of  said  United 
States  District  Court  this  13th  day  of  May,  1944. 
[Seal]  O.  E.  BENHAM, 

Clerk,  U.  S.  District  Court.  [39] 


[Endorsed]:  No.  10775.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Jessie  F. 
King  and  George  C.  King,  Appellants,  vs.  J.  H. 
Yancey,  doing  business  under  the  firm  and/or  fic- 
titious name  of  Yancey  Insulation  Co.,  Appellee. 
Transcript  of  Record.  Upon  Appeal  from  the 
District  Court  of  the  United  States  for  the  District 
of  Nevada. 

Filed  May  15,  1944. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10775 

JESSIE  F.  KING  and  GEORGE  C.  KING, 

Appellants, 
vs. 

J.  H.  YANCEY,  doing  business  under  the  firm 
and/or  fictitious  name  of  YANCEY  INSU- 
LATION CO., 

Appellee. 

Upon  Appeal  From  the  District  Court  of  the 
United  States  for  the  District  of  Nevada 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

To  J.  H.  Yancey,  doing  business  under  the  firm 
and/or  fictitious  name  of  Yancey  Insulation  Co., 
Appellee  in  the  above-entitled  cause,  and  to  E.  F. 
Lunsford,  Esquire  and  Bert  Goldwater,  Esquire, 
attorneys  for  said  Appellee: 

Please  take  notice  that,  as  required  by  the  rules 
of  this  Court,  Appellants  in  the  above-entitled 
cause  do  hereby  designate  the  following  [)ortions  of 
the  records  and  proceedings  to  be  contained  in  the 
record  on  appeal  in  the  above-entitled  cause,  to-wit : 

1.  Complete  summons  in  said  action. 

2.  Appellants'  complete  complaint. 

3.  Appellee's  complete  motion  to  dismiss. 

4.  Opinion  and  Decision  of  Honorable  Frank  H. 
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Norcross,  Judge  of  the  District  Court  of  the  United 
States,  ill  and  for  the  District  of  Nevada. 

5.  Record  of  notation  entered  on  the  records  of 
the  United  States  District  Court  for  the  District  of 
Nevada,  to-wit:  ''Judgment  of  dismissal  entered 
this  day." 

6.  Notice  of  Appeal. 

7.  Bond  for  costs  on  appeal. 

8.  This  Designation  of  contents  of  record  on 
appeal. 

9.  Statement  of  points  on  which  Appellants  in- 
tend to  rely  on  appeal. 

CLYDE  D.  SOUTER, 

Attorney  for  Appellants, 
Jessie  F.  King  and  George 
C.  King. 

Address:     212-216  Byington  Building,  15  West  2nd 
Street,  Reno,  Nevada. 

Service  of  a  true  copy  of  the  foregoing  designa- 
tion of  contents  of  record  on  appeal  is  hereby  ad- 
mitted this  5th  day  of  May,  1944. 

E.  F.  LUNSFORD,  and 
BERT  GOLDWATER, 

Attorneys  for  Appellee,  J.  H. 
Yancey. 

[Endorsed]:  Filed  May  15,  1944.  Paul  P. 
O'Brien,  Clerk. 
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No.  10,775 


IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Jessie  F.  King  and  George  C.  King, 

Appellants, 


vs. 


J.  H.  Yancey,  doing  bnsiness  nnder  tliel 
firm  and/or  fictitious  name  of  Yancey' 
Insulation  Co., 

Appellee. 


PETITION  FOR  RE-HEARING 


To  Tue  Hon.  The  United  States  Circuit  Court 
OF  Appeals  for  the  Ninth  Circuit: 

Now  Comes  the  above  named  Appellee,  J.  H.  Yancey, 
through  his  attorneys,  E.  F.  Lunsford  and  Bert  M. 
Goldwater,  and  respectfully  petitions  the  above  entitled 
Court  for  a  re-hearing  herein,  ui)on  the  following  grounds 
and  for  the  following  reasons : 


I. 

The  Opinion  fails  to  follow  the  rule  of  Master  and 
Servant  in  Nevada  under  a  recent  decision. 

The  opinion  holds  that  as  a  matter  of  law,  Mr.  King- 
was  acting  within  the  scope  of  his  employment  if  he 
supposed  the  arrangement  with  Mrs.  King  would  be  of 
mutual  advantage  to  the  employer  and  himself.  This  hold- 
ing does  not  follow  the  law  of  Nevada,  decided  January 
29,  1945,  in  the  case  of  J.  C.  Penney,  Inc.,  et  al  v.  Gravelle, 
155  Pac.  (2d)  477  (Advance  Sheets),  wherein  the  Court 
lays  down  the  rule  in  Nevada  to  be  that  what  an  employee 
thought  was  in  the  scope  of  employment  is  not  controlling, 
but  rather,  the  question  is,  was  it  within  the  scope  of  his 
employment  as  shown  by  the  proof?  The  Court  in  that 
recent  case  also  held,  contrary  to  the  opinion  herein,  that 
where  acts  are  not  within  any  express  authority  nor 
within  the  scope  of  duty  or  employment,  the  principle  of 
respondeat  superior  does  not  apply.  Said  case  was  not 
reported  until  February  9,  1945,  two  days  after  the  opinion 
herein,  when  it  appeared  in  the  edition  of  that  day  of  the 
Carson  Ciij,  Nevada,  Chronicle. 

II. 

The  Opinion  joins  two  separate  and  distinct  invita- 
tions into  one. 

The  Court  ignores  the  fact  that  there  are  two  separate, 
distinct  and  special  invitations  in  the  case:  One,  an  invi- 
tation to  accompany  Mr.  King  on  the  trip,  and,  two,  an 
invitation  to  use  the  premises.  The  Court  fails  to  apply 
the  rules  of  law  regarding  the  scope  of  employment  and 


the  test  of  mutual  advantage  to  each  invitation,  but  treats 
the  entire  conduct  as  one  invitation.  The  Court  has  bound 
together  in  the  opinion  two  different  invitations,  each 
distinct  from  the  other,  into  one  act. 

III. 

The  Opinion  erroneously  cites  SEAVY  v.  IXL  LAUN- 
DRY CO.  as  authority. 

The  Court  has  rested  its  opinion  on  the  case  of  Seavy 
V.  IXL  Laundry  Co.,  60  Nev.  324,  which  is  not  applicable, 
as  that  case  required  an  entry  by  a  customer  for  the 
purpose  of  transacting  business  and  the  use  of  the  toilet 
which  was  coinmonhj  used  by  customers. 

IV. 

The  Opinion  erroneously  cites  NEVADA  TRANS- 
FER &  WAREHOUSE  CO.  v.  PETERSON  as 
authority. 

Tlie  Court  has  further  rested  its  opinion  upon  Nevada 
Transfer  «&  Warehouse  Co.  v.  Peterson,  60  Nev.  87,  which 
case  is  not  applicable,  for  the  reason  that  the  plaintiff 
in  that  case  actually  discharged  on  the  premises,  at  the 
request  of  the  employee  in  charge  of  the  premises,  an  act 
which  was  specifically  williin  the  scope  of  employment  of 
that  employee  and  of  mutual  benefit  to  the  employee  and 
the  defendant  therein.  Further,  the  employee  in  that 
case  gained  his  authority  from  his  position  as  watcliman 
and  the  emergency  of  the  occasion. 


The  Opinion  erroneously  cites  SMITH  v.  PICKWICK 
STAGE  SYSTEM  as  authority. 

The  Court  further  rested  its  opinion  on  the  case  of 
Smith  V.  Pickwick  Stages  System,  113  Cal.  App.  118,  297 
Pac.  140,  which  case  is  not  applicable,  as  the  plaintiff  in 
that  case  entered  the  premises  for  the  purpose  of  aiding 
the  employee  to  discharge  his  duty  to  his  employer,  which 
duty  was  "svithin  the  scope  of  his  employment,  and  of 
mutual  benefit  to  the  employee  and  the  employer. 

VI. 

The  Opinion,  in  effect,  erroneously  holds  that  the 
personal  and  intimate  use  of  the  toilet  was  of 
benefit  to  Defendant  and  within  the  scope  of  em- 
ployment of  Mr.  King. 

The  opinion  finds  as  a  matter  of  law  that  the  personal 
and  intimate  use  of  the  premises  was  included  in  the 
general  invitation  to  accompany  Mr.  King  on  the  trip, 
and  that  the  use  of  the  premises  by  Mrs.  King  was  "an 
item,  so  to  speak,  on  the  agenda  of  the  trip."  (Court's 
opinion,  page  5).  Such  language  in  the  opinion  erroneous- 
ly determines  that  from  a  general  invitation  of  an  em- 
ployee to  have  someone  accompany  him  in  his  automobile, 
stems  the  right  to  use  premises  out  of  which  the  employee 
works.  The  original  invitation  to  accompany  which  may 
or  may  not  be  of  mutual  advantage  to  employer  and 
employee,  does  not  under  the  facts  pleaded  include  the 
right  to  use  the  premises  of  the  employer.  The  invitation 
to  accompany  and  the  invitation  to  use  the  premises  are 
each   pleaded   separately   in   the   complaint   and  bear   no 


relalioiisliip  when  the  scope   of  employment   and  mntual 
advantage  tests  are  applied. 

VII. 

The  Opinion  enlarges  the  scope  of  employment  of 
an  outside  salesman  so  as  to  make  the  master 
liable  to  acts  on  the  premises  by  third  persons. 

The  opinion  fails  to  note  that  as  to  the  premises,  there 
was  no  invitation  express  or  implied  by  the  employer, 
J.  H.  Yancey,  and  the  special  invitation  by  Mr.  King-  to 
nse  the  premises  was  an  afterthought  and  unconnected 
with  the  invitation  to  accompany.  (Tr.  4-5).  The  special 
invitation  to  use  the  premises,  which  invitation  was  first 
rejected  and  later  accepted,  was  made  by,  what  the  com- 
plaint alleges  to  be,  an  outside  salesman:  '<***  that  in 
the  regular  course  of  his  employment,  he  worked  out  of 
the  business  house  or  place  where  the  business  of  the 
Defendant  was  conducted  ***."  (Italics  supplied)  (Tr.  3). 
The  opinion  fails  to  note  that  the  invitation  made  by  Mr. 
King  could  not  be  within  the  scope  of  his  emploj^ment  as 
alleged  in  the  complaint.  The  scope  of  employment  as 
shown  by  the  complaint  was  to  call  upon  prospective  cus- 
tomers outside  the  premises,  and  the  use  of  the  premises 
by  Mr.  King  to  carry  out  the  requirements  of  his  em- 
ployment was  to  "there  get  certain  materials  and  samples 
which  he  in  turn  intended  to  exhibit  to  the  prospective 
customer."  (Tr.  4).  The  opinion,  in  elfect,  enlarges  the 
scope  of  employment  to  include  the  discharge  of  duties 
on  the  premises,  whicli  are  not  alleged  in  the  complaint. 


VIII. 

The  Opinion  erroneously  fails  to  decide  the  case  on 
questions  of  law. 

The  opiuioii  states:  ' ' Coiicededly,  the  dismissal  was 
error  if,  on  proof  of  the  facts  pleaded  a  jury  might 
rationally  have  found  that  the  woman  was  an  invitee." 
(Court's  opinion  page  3).  The  opinion  then  decided 
that  the  dismissal  of  the  district  court  was  error  and  the 
question  is  one  for  the  jury.  In  the  case  at  bar,  the  facts 
are  so  amply  pleaded  with  such  fine  and  precise  detail 
and  explanation,  that  there  remains  nothing  for  a  jury 
to  find  as  a  matter  of  fact.  All  facts  having  been  admitted 
by  the  motion  to  dismiss,  there  remains  no  finding  of  fact 
for  the  jury.  The  facts  being  clear  and  admitted,  the 
question  is  one  of  laiv  as  to  the  status  of  Mrs.  King.  The 
opinion  fails  to  apply  the  law  to  the  facts,  but  leaves  the 
question  of  law  to  a  jury.  The  facts  clearly  showing  that 
there  was  no  express  or  implied  authority  for  Mr.  King 
to  invite  his  wife  either  in  his  automobile  or  on  the  prem- 
ises, such  invitation  being  on  the  face  of  the  pleading 
beyond  the  scope  of  his  authority,  and  not  within  any 
duty  of  his  employment,  the  rule  of  respondeat  superior 
does  not  apply,  and  there  is  no  case  stated  against  the 
defendant. 

IX. 

In  conclusion,  the  decision  leaves  the  entire  outcome  of 
the  case  upon  the  personal  opinion  of  Mr.  King,  and  not 
upon  the  facts  as  alleged,  for  if  Mr.  King  supposed  his 
conduct  was  of  mutual  advantage  to  himself  and  the  em- 
ployer, such  supposition  under  the  Court's  decision,  would 


be  controlling.  And  rurllier,  the  opinion  conclusively  holds 
that  the  request  to  accompany  and  the  invitation  to  use  the 
toilet  was  within  the  scope  of  employment  and  of  mutual 
benefit  to  the  employer  and  the  employee  in  aiding  the 
latter  to  discharge  his  duties  within  the  scope  of  that 
employment. 

Wherefore,  Appellee   respectfully  petitions  the   Court 
for  a  re-hearing  herein. 

E.  F,  LuNSFOED  and 
Bert  M.  Gold  water, 

Attorneys  for  Petitioner -Appellee. 


CERTIFICATE  OF  COUNSEL 

I  hereby  certify  that  the  foregoing  petition,  in  my 
opinion,  is  well  founded  and  entitled  to  the  favorable 
consideration  of  the  Court  and  that  it  is  not  interposed 
for  delay. 

Dated,  Reno,  Nevada,  March  3,  1945. 

Bert  I\I.  Goldwater, 

One  of  the  Attorneys  for 
Pet  it  loner- Appellee. 
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Except  in  matters  covered  by  the  Federal  Constitution,  or 
by  Acts  of  Congress,  the  law  to  be  applied  in  any  case 
is  the  law  of  the  state,  and  whether  the  law  of  the  state 
shall  be  declared  by  its  Legislature  in  a  statute  or  by  its 
highest  Court  in  a  decision  is  not  a  matter  of  Federal 
Concern    20 

In  considering  the  granting  or  refusing  of  a  motion  to  dis- 
miss, the  Court  will  take  as  proven  every  fact  stated  in 
the  complaint  and  essential  to  recovery,  and  every  infer- 
ence of  fact  that  can  be  legitimately  drawn  therefrom, 
the  Plaintiff  being  given  the  benefit  of  all  presumptions. .     20 

A  motion  to  dismiss  in  accordance  with  Rule  12(b)  is  subject 
to  the  general  requirement  of  Rule  7(b).  A  motion  to 
dismiss  for  failure  to  state  a  claim  must  specify  the  vari- 
ous grounds  and  objections  on  which  it  is  based.  The 
scope  of  the  attack  is  circumscribed  by  the  grounds  as- 
signed         22 

The  Supreme  Court  of  Nevada,  the  highest  appellate  Court 
in  that  state,  has  established  that  the  duty  owed  by 
Yancey  to  the  Wife,  even  if  she  is  considered  as  a  tres- 
passer, was  not  to  wantonly  injure  her  or  fail  to  exercise 
due  care  to  prevent  her  injuries  after  her  presence  in  a 
place  of  danger  was  discovered 22 

The  Husband  had  the  necessary  authority  to  invite  the  Wife 
upon  the  premises  of  Yancey,  and  she  was  therefore  an 
express  invitee   24 

To  the  Wife,  as  an  express  invitee,  Yancey  owed  the  duty 
of  ordinary  care   29 
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It  is  the  general  rule  of  law  that  not  only  to  a  mere 
licensee  but  even  to  a  trespasser,  Yancey  owed  the  duty 
not  only  not  to  wantonly  or  wilfully  injure  the  Wife  but 
also  to  use  ordinary  care  to  avoid  injuring  her  after  her 
presence  was  discovered 29 

The  affirmative  acts  of  Yancey's  employee,  the  Husband, 
constitute  wanton  negligence,  which  would  make  Yancey 
liable  for  injuries  not  only  to  a  licensee  but  even  to  a 
trespasser  30 

The  Wife  was  engaged  in  something  for  the  benefit  of 
Yancey  when  she  entered  the  premises  of  Yancey,  and 
even  under  such  circumstances,  without  the  express  invi- 
tation of  the  Husband,  she  became  an  invitee  by  impli- 
cation         31 

Yancey  is  bound  by  the  act  of  the  Husband  as  his  agent, 
that  act  falling  within  the  apparent  scope  of  the  au- 
thority of  the  agent.  Yancey  will  not  be  permitted  to 
deny  such  authority  against  the  Wife,  an  innocent  third 
party  who  dealt  with  the  agent  in  good  faith 32 

The  doctrine  of  respondeat  superior  is  not  limited  to  the 
acts  of  the  servant  done  with  the  express  or  implied  au- 
thority of  the  master,  but  extends  to  all  acts  of  the 
servant  done  in  discharge  of  the  business  intrusted  to  him, 
even  though  done  in  violation  of  his  instructions 36 

Appellants  are  entitled  to  the  presumption  that  exists  that 
when  the  servant  is  engaged  upon  the  performance  of 
his  master's  business  he  is  acting  within  the  scope  of  his 
employment.  The  Supreme  Court  of  Nevada  has  enun- 
ciated such  rule    37 

The  Nevada  Supreme  Court  has  determined  as  the  law  of 
Nevada  that  the  Husband's  contributory  negligence  can- 
not be  imputed  to  the  Wife  so  as  to  preclude  recovery  by 
the  Wife  from  a  third  person,  Yancey,  notwithstanding 
statutes  providing  that  all  property  acquired  after  mar- 
riage is  community  property 38 

Conclusion   39 
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No.  10,775 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Nmth  Circuit 


Jessie  F.  King  and  George  C.  King, 

vs. 

Appellants, 

J.  H.  Yancey,  doing  business  under  the 

firm  and/or  fictitious 

name  of  Yancey 

Insulation  Co., 

Appellee. 

Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Nevada. 

BRIEF  FOR  APPELLANTS. 


STATEMENT  CONCERNING  JURISDICTION. 

The  complaint  of  Appellants  herein,  filed  August 
19,  1943,  in  the  United  States  District  Court  for  the 
District  of  Nevada,  discloses  that  the  amount  in  con- 
troversy, exclusive  of  interest  and  costs,  exceeds 
$3000.00  (Complaint,  par.  V,  Tr.  p.  10) ;  said  com- 
plaint discloses  diversity  of  citizenship,  wherein  it 
alleges  that  Appellants  are  citizens  and  residents  of, 
and  domiciled  in,  the  State  of  Nevada  (Complaint, 
par.  I,  Tr.  p.  2),  and  that  Appellee  is  a  citizen  and 
resident  of,  and  domiciled  in,  the  State  of  California 
(Complaint,  i)ar.  II,  p.  2). 


Appellee's  motion  to  dismiss  admits  diversity  of 
citizenship  and  the  amount  in  controversy,  the  motion 
to  dismiss  under  present  practice  being  equivalent  to 
the  old  demurrer.  All  facts  set  up  in  the  complaint 
must  be  taken  as  true  on  the  motion  to  dismiss. 

Jurisdiction  of  the  District  Court  is  based  on  Title 
28,  U.  S.  C.  A.,  Sec.  41,  which  provides: 

"The  District  Courts  shall  have  original  juris- 
tion  as  follows: 

(1)  **.  .  .  Or,  where  the  matter  in  controversy 
exceeds,  exclusive  of  interest  and  costs,  the  sum 
or  value  of  $3,000.00  and  .  .  . 

(b)     is    between    citizens    of    different    states 
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The  District  Court  entered  judgment  on  January 
14,  1944,  dismissing  Appellants'  action   (Tr.  p.  25). 

The  Appellants,  within  three  months  from  the  entry 
of  said  judgment,  and  on  April  14,  1944,  filed  notice 
of  appeal  to  the  Circuit  Court  of  Appeals  (Tr.  p.  26). 

Thereafter  the  record  on  appeal  was  filed  and  dock- 
eted  (Tr.  p.  36). 

The  case  comes  before  this  Honorable  Court  on  ap- 
peal from  the  judgment  of  the  District  Court  dismiss- 
ing Appellants'  action. 

Jurisdiction  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  is  based  on  Title  28, 
U.  S.  C.  A.,  Sec.  225,  which  provides: 

''The  Circuit  Courts  of  Appeals  shall  have  ap- 
pellate jurisdiction  to  review  by  appeal  or  writ 
of  error  final  decisions: 


*' First,  in  the  District  Courts,  in  all  cases  save 
where  a  direct  review  may  be  had  in  the  Supreme 
Court  under  Section  345  of  this  Title." 


STATEMENT  OF  THE  CASE. 
This  appeal  is  from  the  judgment  of  the  District 
Court  dismissing  Appellants'  action  and  in  favor  of 
Appellee. 

Appellants  are  for  convenience  hereafter  referred 
to  as  follows:  George  C.  King  as  '^ Husband"  and 
Jessie  F.  King  as  "Wife".  Appellee,  for  convenience, 
is  hereafter  referred  to  as  '^ Yancey". 

The  Court's  judgment  reads: 

*'It  is  the  conclusion  of  the  Court  that  the  mo- 
tion to  dismiss  should  be  sustained. 

'^It  is  so  ordered."  (Tr.  p.  25.) 

Following  the  order  of  dismissal  a  notation  in  the 
docket  of  the  case  was  entered  by  the  Clerk  of  the 
District  Court,  reading  as  follows: 

''Judgment    of   Dismissal    entered   this   day." 
(Tr.  p.  26.) 

The  facts  out  of  which  this  action  arose  are : 
Jessie  F.  King  and  George  C.  King  are  wife  and 
husband,  and,  as  above  stated,  will  be  hereafter  re- 
ferred to  as  Wife  and  Husband. 

J.  H.  Yancey  does  business  under  the  firm  or  fic- 
titious name  of  Yancey  Insulation  Co.,  having  a  ]>lace 
of  business  located  in  the  City  of  Reno,  Nevada.  At 
that  place  Yancey  carries  on  a  general  business  of 


the  insulation  of  building  structures  and  some  related 
lines  of  business. 

The  Husband  was  regularly  employed  by  Yancey 
to  solicit  business  for  him,  and  particularly  the  busi- 
ness of  insulating  business  structures  of  all  kinds  and 
descriptions.  In  the  regular  course  of  the  Husband's 
employment,  he  worked  out  of  the  business  house  or 
place  where  Yancey's  business  was  conducted  in  the 
City  of  Reno,  reporting  there,  and  using  the  building 
where  Yancey's  business  was  conducted  at  all  times 
when  not  actually  in  the  field  soliciting  contracts. 

In  the  regular  course  of  the  Husband's  employ- 
ment he  had  a  key  to  the  main  entrance  of  Yancey's 
business  building,  and  entered  said  building  at  all 
times  and  at  all  hours  and  on  all  days,  for  the  pur- 
pose of  facilitating  and  carrying  on  his  employment 
under  the  terms  thereof. 

On  Sunday,  July  19,  1942,  the  Husband,  in  the  regu- 
lar course  of  his  employment,  made  preparations  to 
call  upon  a  prospective  customer  of  Yancey's  for 
an  insulation  job  at  Bridgeport,  California,  which 
call  he  expected  to  make  on  the  following  day. 

The  Husband,  being  an  elderly  man  and  in  very 
poor  health  and  subject  to  falling  asleep  without 
warning,  requested  the  Wife  to  accompany  him  on 
his  contemplated  trip  by  automobile  from  Reno, 
Nevada,  to  Bridgeport,  California,  in  order  that  she 
might  be  with  him  and  be  able  to  aid  and  assist  him 
in  the  event  that  he  should  need  such  aid  and  assist- 
ance on  his  trip,  and  particularly,  of  course,  and  a 


proper  inference  from  the  allegations  of  the  com- 
plaint, for  his  i)rotection  in  the  performance  of  his 
duties  for  Yancey  should  he  be  affected  by  falling 
asleep,  as  he  might  possibly  do  at  any  time  on  an 
automobile  trip  of  such  distance. 

The  Wife  consented  to,  and  agreed  to,  accompany 
the  Husband,  for  these  reasons  and  purposes  just 
described,  and  in  pursuance  of  said  agreement  and 
arrangement  and  plan,  went  with  the  Husband  in  his 
automobile  on  the  morning  of  Sunday,  July  19,  1942, 
to  Yancey's  place  of  business,  in  order  that  in  pur- 
suance of  the  carrying  out  by  the  Husband  of  the 
requirements  of  his  employment  by  Yancey,  the  Hus- 
band could  there  get  certain  materials  and  samples 
which  he  in  turn  intended  to  exhibit  to  the  prospec- 
tive customer  of  Yancey  at  Bridgeport.  The  Husband 
stopped  his  automobile  at  the  main  entrance  of  Yan- 
cey ^s  business  place,  entered  the  building,  and  the 
Wife  remained  in  the  car.  But  a  short  time  later  the 
Husband  came  out  of  the  building  to  the  car  and 
stated  to  the  Wife  that  the  trip  to  the  first  point  of 
stoppage  en  route  to  Bridgeport,  California,  would 
be  a  long  trij) ;  that  the  Husband  was  planning  to  go 
by  way  of  Lake  Tahoe ;  that  facilities  where  the  Wife 
could  perform  the  exigencies  of  nature  would  not  be 
easily  available  for  a  long  period  of  time;  and  sug- 
gested that  the  Wife  come  in  the  building  and  use 
the  toilet  before  starting  on  the  journey. 

At  first  the  Wife  indicated  that  it  was  not  at  that 
time  necessary,  and  the  Husband  returned  into  the 
business  building  of  Yancey.  But  within  a  few  mo- 


ments  the  Wife  left  the  automobile  and  herself  went 
into  Yancey's  building  and  stated  to  the  Husband 
that  she  had  decided  that  it  would  be  necessary  and 
advisable  to  use  the  toilet  facilities  in  Yancey's  build- 
ing before  starting  on  the  journey. 

Without  repeating  the  specific  allegations  of  the 
complaint  as  to  the  nature  of  the  building,  it  is  be- 
lieved that  a  far  better  understa,nding  of  the  locale 
can  be  obtained  by  the  Court  from  the  following  draw- 
ing, which  in  pictorial  form  sets  up  the  physical 
facts  of  Yancey's  building  and  place  of  business. 

The  drawing  follows: 
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Upon  the  Wife  stating  that  she  desired  to  use  the 
toilet,  as  she  had  been  requested  to  do  by  the  Hus- 
band, the  Husband,  who,  at  that  time,  with  the  Wife, 
was  in  the  front  office  section  of  the  building  and 
between  the  street  and  the  partition  (area  A  in  draw- 


ing),  turned  toward  the  open  place  in  the  partition 
(area  C),  and,  pointing  in  that  direction,  said:  '*You 
will  tind  the  toilet  in  there.  The  door  is  partly  open". 

Thereupon,  the  Wife  went  through  the  opening  in 
the  partition,  turned  to  the  left  to  avoid  the  screen, 
and  then  turned  to  the  right.  Almost  directly  before 
her,  at  a  distance  of  approximately  20  feet,  more  or 
less,  appeared  a  door  partly  open,  hanging  in  a  wall 
which  came  out  of  the  main  west  wall  some  two  feet 
wider  than  the  door,  and  then  ran  northerly  to  the 
north  wall  of  the  main  structure.  A  reference  to  the 
drawing  will  indicate  clearly  that  obviously  said  door 
(indicated  by  letter  ^^D")  was  the  only  door  which 
could  be  seen  by  a  person  entering  said  rear  portion 
(area  B)  of  Yancey's  business  building  as  the  Wife, 
by  the  physical  structure,  was  required  to  enter  said 
rear  portion  (area  B)  of  said  building. 

The  partition  running  east  and  west  through  the 
business  building  of  Yancey  was  a  high  partition,  ris- 
ing to  within  a  few  feet  of  the  ceiling,  and  the  screen 
north  of  the  opening  in  this  partition  was  a  high 
screen  but  not  quite  as  high  as  the  partition  itself. 
Yancey  had  been  using  the  rear  room  for  showing 
moving  pictures  of  insulation  jobs,  and  the  only  two 
windows  in  the  rear  portion  of  said  building  (area 
B)  were  covered  with  a  black  paper  which  shut  out 
all  light  from  entering  the  back  room  (area  B).  The 
available  light  in  the  back  room  was  that  which  came 
from  the  street  side  of  the  building,  which  was  almost 
all  glass,  there  being  two  large  windows  on  each  side 
of  the  door,  and  the  door  having  a  glass  panel,  and 
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which  found  its  way  into  the  room  over  the  top  of  the 
partition. 

Although  the  light  was  poor,  the  Wife  could  see 
the  open  door  (D)  reasonably  clearly.  She  could  see 
that  the  door  was  hung  on  the  west  side  and  opened 
out  toward  the  south.  Thereupon  the  Wife  approached 
that  door,  took  the  knob  or  handle  of  the  door  in  her 
left  hand,  opened  the  door  with  her  left  hand,  and 
as  she  did  so  the  light  from  the  street  windows,  com- 
ing over  the  partition,  lighted  the  top  portion  of  the 
structure  into  which  the  door  entered.  The  Wife  saw 
the  walls,  and  relying  upon  the  directions  which  had 
been  given  to  her  by  the  Husband,  stepped  forward 
into  the  small  structure,  believing  it  to  be  the  toilet. 
As  the  Wife  stepped  forward,  her  foot  did  not  con- 
tact a  floor,  as  anticipated,  but  the  entrance  was  to 
a  steep  flight  of  stairs,  and  the  sudden  stepping  down 
the  first  step,  which  was  almost  immediately  behind 
the  door,  threw  the  Wife  off  balance,  and  she  was 
catapulted  down  a  long  flight  of  stairs  to  the  cellar 
of  Yancey's  building. 

There  was  no  warning  sign  on  the  door  of  any 
character,  or  any  sign  at  all;  there  was  no  rail,  chain 
or  other  protective  device  of  any  kind  or  character 
to  prevent  a  person  from  falling  down  this  stairway, 
and  no  platform  of  any  kind,  character  or  descrip- 
tion was  provided  by  Yancey  either  to  warn  a  per- 
son of  the  dangerous  character  of  the  stairway,  drop- 
ping as  it  did  almost  immediately  from  behind  the 
door.  There  was  no  light  or  other  device  of  any  kind 
or  character  to  show  the  presence  of  the  dangerous 


conditions,  as  above  described.  Yancey  had  been  put 
on  notice  before  Sunday,  July  19,  1942,  by  other  per- 
sons almost  falling  down  this  stairway.  This  stair- 
way, in  the  condition  in  which  it  existed,  was  danger- 
ous and  a  menace  to  persons  rightly  in  said  building 
and  using  the  facilities  thereof. 

After  the  Wife  entered  the  rear  portion  of  Yan- 
cey's building  (area  B)  it  was  impossible  for  her  to 
see  that  there  existed  a  door  entering  what  was 
actually  the  toilet,  said  toilet  being  located  in  the 
area  above  the  stairway  down  which  the  Wife  fell, 
and  said  toilet  being  entered  by  a  door  on  the  side 
wall  of  the  structure  in  whieli  the  staii^way  was 
located,  which  door  opened  inwardly,  toward  the  west, 
and  therefore  could  not  possibly  protrude  or  be  visible 
to  the  Wife. 

Yancey  was  negligent  and  careless  in  the  follow- 
ing manner: 

1.  In  maintaining  a  dangerous  stairway,  as  here- 
tofore described. 

2.  In  failing  to  have,  keep  and  maintain  any  guard 
rail  or  other  means  to  prevent  a  person  from  falling 
down  said  stairs. 

3.  In  failing  to  maintain  a  light  in  said  stairway 
area  so  that  one  entering  the  doorway  thereto  could 
see  the  dangerous  and  open  stairway. 

4.  In  failing  to  maintain  or  otherwise  to  indicate 
the  danger  of  said  stairway. 

5.  In  failing  to  maintain  any  sign  or  other  warn- 
ing to  indicate  that  said  door  lead  to  a  stairway. 
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6.  In  failing  to  warn  the  Wife  of  the  existence  of 
said  dangerous  stairway. 

7.  In  failing  to  properly  instruct  the  Wife  as  to 
the  location  of  the  toilet  in  said  premises,  and  in 
permitting  her,  because  of  the  failure  of  proper  in- 
structions, to  enter  the  door  to  the  stairway  instead 
of  entering  the  door  to  the  toilet,  which  latter  door 
could  not  be  seen  by  the  Wife  in  entering  the  rear 
portion  of  Yancey's  building  (area  B). 

8.  In  failing  to  keep  said  premises  of  Yancey  in 
a  reasonably  safe  condition  so  that  those  invited  to 
enter  therein  would  not  be  umiecessarily  exposed  to 
danger. 

9.  For  maintaining  a  dangerous  stairway  with- 
out a  platform  of  reasonable  width  before  the  first 
and  top  step  of  said  stairway. 

10.  In  failing  to  exercise  due  and  reasonable  care 
for  the  safety  of  the  Wife,  after  she  was  invited  to 
enter  the  premises  of  Yancey. 

Solely  by  reason  of,  and  as  a  direct  and  proximate 
result  of,  the  negligence  and  carelessness  of  Yancey, 
the  Wife  was  severely  injured,  suffering  terrible  in- 
juries which  are  more  particularly  described  in  para- 
graph V  of  the  complaint  of  Appellants  filed  in  the 
District  Court  (Tr.  pp.  10-11). 

The  complaint  filed  in  the  District  Court  prays 
damages  in  the  sum  of  $20,000.00  against  Yancey, 
together  with  costs  of  suit. 

Under  the  circumstances  as  they  have  been  above 
outlined,   it   would   seem   that   there   cannot   be   the 
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slightest  question  that  the  instructions  given  to  the 
Wife  by  the  Husband  were  wantonly  negligent.  They 
can  only  be  explained  by  the  Husband's  poor  health 
and  lack  of  foresight  in  directing  one  who  was  not 
as  familiar  with  the  premises  as  he  was. 

In  the  opinion  and  decision  of  the  District  Judge 
we  find  the  following: 

"It  is  clear  from  the  map  that  a  stranger  to  the 
floor  space  of  the  building,  upon  inquiring  from 
one  in  the  main  office,  of  the  location  of  the 
toilet  and  that  such  person  turning  Howard  the 
open  place  in  the  partition,  and  pointing  in  that 
direction  said,  ''You  will  fmd  the  toilet  in  there. 
The  door  is  partly  open"  ',  and  thereupon  such 
stranger  entering  the  larger  room  space  to  the 
north  of  the  partition,  might  probably  become 
confused  upon  such  entrance  when  but  one  door 
space  would  appear  in  view,  no  mention  having 
been  made  of  the  presence  of  two  doors  or  the 
precise  or  approximate  location  of  the  toilet  door. 

"Conceding  such  statement  to  constitute  negli- 
gence which  occasioned  the  accident  and  injury, 
the  Plaintiff  husband's  employment  by  defend- 
ant was  not  of  the  character  which  would  make 
the  defendant,  in  law,  liable  for  such  negligence 
and,  hence,  subject  to  a  judgment  for  damages 
therefor  in  favor  of  both  husband  and  wife  upon 
a  community  projjerty  law  relationshij)  or  in 
favor  of  either  of  them."  (Tr.  p.  25.) 
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THE  QUESTIONS  INVOLVED  ON  THIS  APPEAL  AND  THE 
MANNER  IN  WHICH  THEY  ARE  RAISED  ARE  AS 
FOLLOWS: 

Appellants'  legal  position  is  as  follows: 

1.  Assuming  for  the  moment  that  the  Husband 
was  acting  within  the  scope  of  his  authority,  the  Wife 
was  not  only  an  invitee  but  an  express  invitee,  and 
Yancey  would  be  clearly  liable. 

2.  The  Wife  under  the  law  of  master  and  servant, 
taking  into  consideration  the  facts  that  the  Hus- 
band was  a  salesman,  had  a  right  to  use  Yancey's 
premises  at  all  times,  had  a  key  thereto,  was  actually 
there  to  prepare  his  materials  for  a  trip  on  behalf 
of  the  master,  and  was  being  aided  in  prosecuting  that 
trip  by  the  Wife,  was  entitled  to  rely  upon  the  au- 
thority of  the  Husband  to  invite  her  into  the  prem- 
ises for  the  purpose  for  which  she  entered,  and  Yan- 
cey is  liable. 

3.  Even  if  the  Husband  was  acting  outside  the 
scope  of  his  actual  authority,  the  Wife,  at  the  time 
of  her  injuries,  was  engaged  in  something  for  the 
benefit  of  Yancey,  or  which  his  employee,  the  Hus- 
band, believed  was  for  the  benefit  of  Yancey,  and 
under  such  circumstances  the  Wife  became  an  invitee 
by  implication,  and  Yancey  is  liable. 

4.  Even  if  the  Wife  was  a  mere  licensee,  her  pres- 
ence in  the  premises  was  known  to  the  Husband,  he 
having  expressly  invited  her  to  enter  for  a  particular 
purpose,  and  the  master  and  his  servants,  using  the 
premises,  were  under  obligation  to  thereafter  exercise 
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reasonable  care,  but  the  conduct  of  the  Husband  was 
wantonly  negligent,  and  Yancey  is  liable. 

5.  Even  if  the  Wife  were  considered  in  the  worst 
possible  status,  to-wit,  as  a  trespasser,  which  she  cer- 
tainly was  not,  the  master,  Yancey,  would  be  liable 
for  the  wanton  negligence  of  his  servant  perpetrated 
upon  her,  and  would  be  liable. 

Yancey ^s  legal  position  is  as  follows: 

1.  That  the  Wife  was  a  mere  licensee  on  Yancey's 
premises,  to  whom  Yancey  owed  no  duty  whatever. 

2.  That  the  Husband  was  acting  entirely  outside 
the  scope  of  his  employment. 

The  mamier  in  which  these  contrary  legal  positions 
are  presented  is  by  the  complaint  of  Appellants  filed 
in  the  District  Court,  and  by  a  motion  to  dismiss  by 
Appellee  in  that  Court,  upon  the  ground  that  the 
complaint  of  Appellants  fails  to  state  a  claim  against 
Appellee  upon  which  relief  can  be  granted. 

(For  the  respective  legal  positions  of  the  Husband 
and  Wife  and  of  Yancey,  see  Appellants'  complaint, 
Tr.  pp.  2-12,  and  Appellee's  motion  to  dismiss,  Tr. 
pp.  15-16.) 


SPECIFICATION  OF  ERRORS. 

The  errors  in  the  District  Couit  which  Appellants 
rely  upon  are : 

1.  The  Court  erred  in  failing  to  follow  the  estab- 
lished principle  of  law  in  the  Federal  Courts  that  the 
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law  to  be  applied  in  any  case  is  the  law  of  the  state. 
And  whether  the  law  of  the  state  shall  be  declared  by 
its  Legislature  in  a  statute  or  by  its  highest  Court  in 
a  decision  is  not  a  matter  of  Federal  concern. 

2.  The  Court  erred  in  refusing  to  leave  to  the  de- 
termination of  a  jury  the  degree  of  negligence  of  the 
Appellee  where  gross  negligence  would  make  the  Ap- 
pellee liable  under  the  Court's  own  opinion  and  de- 
cision. 

3.  The  Court  erred  in  holding  that  Appellant, 
Jessie  F.  King,  was  not  an  express  invitee  of  Appellee, 
J.  H.  Yancey. 

4.  That  the  District  Court  erred  for  all  of  the 
reasons  set  forth  in  the  ' '  Statement  of  Points  on  which 
Appellants  Intend  to  Rely  on  Appeal"  set  forth  in 
the  transcript,  on  pages  29-34,  both  inclusive,  reference 
to  which  is  hereby  specifically  made  as  if  the  same 
were  herein  set  up  in  haec  verba,  it  being  deemed  un- 
necessary to  here  repeat  said  points  as  specifications 
of  error,  as  they  could  only  unduly  enlarge  this  brief, 
but  each  and  every  of  said  points  is  here  stated  as  a 
specification  of  error. 


SUMMARY  OF  THE  ARGUMENT. 

Except  in  matters  covered  by  the  Federal  Constitu- 
tion, or  by  Acts  of  Congress,  the  law  to  be  applied  in 
any  case  is  the  law  of  the  state,  and  whether  the  law 
of  the  state  shall  be  declared  by  its  Legislature  in  a 
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statute  or  by  its  highest  Court  in  a  decision  is  not  a 
matter  of  Federal  concern. 

Erie  Railroad  Co.  v.  Tompkins,  304  U.  S.  64,  82 
L.  Ed.  1188,  58  Sup.  Ct.  817,  114  A.  L.  R. 
1487; 
Conformity  Act,  28  TJ.  S.  C.  A.,  Section  724 ; 
American  Steel  and  Wire  Co.  v.  Sieraski,  119 
Fed.  (2d)  709. 

In  considering  the  granting  or  refusing  of  a  motion 
to  dismiss,  the  Court  will  take  as  proven  every  fact 
stated  in  the  complaint  and  essential  to  recovery,  and 
every  inference  of  fact  that  can  be  legitimately  drawn 
therefrom,  the  plaintiff  being  given  the  benefit  of  all 
presumptions. 

Federal  Life  Insurance  Co.  v.  Ettman,  120  Fed. 
(2d)  837,  certiorari  denied  314  U.  S.  660,  86 
L.  Ed.  529,  62  S.  Ct.  115; 
Ekhardt  and  Becker  Bretving  Co.,  Inc.  v.  Kava- 

nagh,  112  Fed.  (2d)  751 ; 
Leimer  v.  State  Mutual  Life  Assurance  Co.  v. 

Worcester,  Mass.,  108  Fed.  (2d)  302; 
System  Federation  Number  59,  etc.  v.  Louisiana 
and  A.  By.  Co.,  30  F.  Supp.  909,  certiorari 
denied  314  U.  S.  656,  86  L.  Ed.  526,  62  S.  Ct. 
108; 
Shaw's,  Inc.  v.  Wilson- J  ones  Co.,  26  F.  Supp. 

713,  aff'd  105  F.  (2d)  331; 
Niagara  Motors  Corp.  v.  McGowan,  45  F.  Supp. 

346; 
Horlick's  Malted  Milk  Corp.  v.  Horlick,  40  F. 
Supp.  501 ; 


16 


Munseij  v.  Virginian  By.  Co.,  39  F.  Supp.  881 ; 
TaUr  Erk  v.  Glenn  L.  Martin  Co.,  32  F.  Supp. 

722,  rev 'd  116  F.  (2d)  865; 
Securities  &  Exchange  Commission  v.  Gilbert, 

29  F.  Supp.  654; 
Vanadium- Alloys  Steel  Co.  v.  McKenna,  27  F. 

Supp.  535; 
Massachusetts  Farmers  Defense  Committee  v. 

United  States,  26  F.  Supp.  941 ; 
Wilcox  V.  City  of  Pittsburgh,  121  F.  (2d)  835; 
Willner  v.  Hazen,  71  App.  ID.  C.  373,  111  F. 

(2d)  511; 
Kuhn  V.  Pacific  Mutual  Life  Insurance  Co.  of 

California,  37  F.  Supp.  102. 

A  motion  to  dismiss  in  accordance  with  Rule  12(b) 
is  subject  to  the  general  requirements  of  Rule  7(b).  A 
motion  to  dismiss  for  failure  to  state  a  claim  must 
specify  the  various  grounds  and  objections  on  which 
it  is  based.  The  scope  of  the  attack  is  circumscribed 
by  the  grounds  assigned. 

Colpoys  V.  Gates,  118  F.  (2d)  16. 

The  'Supreme  Court  of  Nevada,  the  highest  appel- 
late court  in  that  state,  has  established  that  the  duty 
owed  by  Yancey  to  the  Wife,  even  if  she  is  considered 
as  a  trespasser,  was  not  to  wantonly  injure  her  or  fail 
to  exercise  due  care  to  prevent  her  injuries  after  her 
presence  in  a  place  of  danger  was  discovered. 

Crosman  v.  Southern  Pac.  Co.,  194  Pac.  (Nev. 

1921)  839; 
Babcoch  &  Wilcox  Co.  v.  Nolton,  71  Pac.  (2d) 
1051; 
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Nevada  Transfer  cD  Warehouse  Co.  v.  Peterson, 
99  Pac.  (2d)  (Nev.  1940)  633. 

The  Husband  liad  tlie  necessary  authority  to  invite 
the  Wife  ujwn  the  premises  of  Yancey,  and  she  was 
therefore  an  express  invitee. 

Nevada  Transfer  &  Warehouse  Co.  v.  Peterson, 
99  Pac.  (2d)  (Nev.  1940)  633. 

To  the  Wife,  as  an  express  invitee,  Yancey  owed  the 
duty  of  ordinary  care. 

Nevada  Transfer  &  Warehouse  Co.  v.  Peterson, 
99  Pac.  (2d)  (Nev.  1940)  633. 

It  is  the  general  rule  of  law  that  not  only  to  a  mere 
licensee  but  even  to  a  trespasser,  Yancey  owed  the 
duty  not  only  not  to  wantonly  or  willfully  injure  the 
Wife  but  also  to  use  ordinary  care  to  avoid  injuring 
her  after  her  presence  was  discovered. 

Bahcock  &  Wilcox  Co.  v.  Nolton,  71  Pac.  (2d) 

1051; 
Nevada  Transfer  &  Warehouse  Co.  v.  Peterson, 

99  Pac.  (2d)  (Nev.  1940)  633; 
Crosman  v.  Southern  Pac.  Co.,  194  Pac.  (Nev. 

1921)  839; 
Lambert  v.  Western  Pac.  R.  Co.  et  at.,  26  Pac. 

(2d)  824; 
Fisher  v.  Burr  ell,  241  Pac.  40-45 ; 
Gotch  V.  K.  &  B.  Packing  &  Provision  Co.,  25 

Pac.  (2d)  719; 
Hooker  v.  Routt  Realty  Co.,  16  Pac.  (2d)  431. 

The  affirmative  acts  of  Yancey's  employee,  the  Hus- 
band, constitute  wanton  negligence,  which  would  make 
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Yancey  liable  for  injuries  not  only  to  a  licensee  but 
even  to  a  trespasser. 

Crosman  v.  Southern  Pac.  Co.,  194  Pac.  (Nev. 

1921)  839; 
Conchin  v.  El  Paso  d;  S.  W.  R,  Co.,  108  Pac. 
260. 

The  Wife  was  engaged  in  something  for  the  benefit 
of  Yancey  when  she  entered  the  premises  of  Yancey, 
and  even  under  such  circumstances,  without  the  ex- 
press invitation  of  the  Husband,  she  became  an 
invitee  by  implication.  , 

Smith  V.  Pickwick  Stages  System,  297  Pac.  940, 

cited  with  approval  by  the  Nevada  Supreme 

Court  in  the  case  of  Nevada  Transfer  and 

Warehouse  Co.  v.  Peterson; 

Buckingham  v.  San  Joaquin  Cotton  Oil  Co.,  16 

Pac.  (2d)  807; 
Childers  v.  Southern  Pac.  Co.,  149  Pac.  307. 

Yancey  is  bound  by  the  act  of  the  Husband  as  his 
agent,  that  act  falling  within  the  apparent  scope  of 
the  authority  of  the  agent.  Yancey  will  not  be  per- 
mitted to  deny  such  authority  against  the  Wife,  an 
imiocent  third  party  who  dealt  with  the  agent  in  good 
faith. 

Smith  V.  Picktvick  Stages  System,  297  Pac.  940, 
cited  with  approval  by  the  Nevada  Supreme 
Court  in  the  case  of  Nevada  Transfer  and 
Warehouse  Co.  v.  Petersoyi; 
Skerl  V.  Willow  Creek  Coal  Co.,  69  Pac.  (2d) 
502; 
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Hm^rison  v.  Auto  Securities  Co.,  257  Pac.  677 ; 
Healy  v.  Johnson,  103  N.  W.  92 ; 
Ada-Konatva   Bridge   Co.    v.    Cargo,   21    Pac. 
(2d)  1. 

The  doctrine  of  respondeat  superior  is  not  limited 
to  the  acts  of  the  servant  done  with  the  express  or 
implied  authority  of  the  master,  but  extends  to  all 
acts  of  the  servant  done  in  discharge  of  the  business 
intrusted  to  him,  even  though  done  in  violation  of  his 
instructions. 

Healy  v.  Johnson,  103  N.  W.  92; 

Childers  v.  Southern  Pac.  Co.,  149  Pac.  307. 

Appellants  are  entitled  to  the  presumption  that 
exists  that  when  the  servant  is  engaged  upon  the  per- 
formance of  his  master's  business  he  is  acting  within 
the  scope  of  his  employment.  The  Supreme  Court  of 
Nevada  has  enunciated  such  rule. 

Crosman  v.  Southern  Pac.  Co.,  194  Pac.  (Nev. 
1921)  839. 

The  Nevada  Supreme  Court  has  determined  as  the 
law  of  Nevada  that  the  Husband's  contributory  negli- 
gence cannot  be  imputed  to  the  Wife  so  as  to  preclude 
recovery  by  the  Wife  from  a  third  person,  Yancey, 
notwithstanding  statutes  providing  that  all  property 
acquired  after  marriage  is  commmiity  property. 

Fredrickson  &  Watson  Co.  et  al.  v.  Boyd  et  ah, 
102  Pac.  (2d)  627. 
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ARGUMENT  OF  THE  CASE  AND  THE  LAW. 

EXCEPT  IN  MATTERS  COVERED  BY  THE  FEDERAL  CONSTI- 
TUTION, OR  BY  ACTS  OF  CONGRESS,  THE  LAW  TO  BE 
APPLIED  IN  ANY  CASE  IS  THE  LAW  OF  THE  STATE,  AND 
WHETHER  THE  LAW  OF  THE  STATE  SHALL  BE  DECLARED 
BY  ITS  LEGISLATURE  IN  A  STATUTE  OR  BY  ITS  HIGHEST 
COURT  IN  A  DECISION  IS  NOT  A  MATTER  OF  FEDERAL 
CONCERN. 

Erie  Railroad  Co.  v.  Tompkins,  302  U.  S.  64, 
82  L.  Ed.  1188,  58  Sup.  Ct.  817,  114  A.  L.  R. 
1487; 

Conformity  Act,  28  U.  S.  C.  A.,  Section  724; 

American  Steel  and  Wire  Co.  v.  Sieraski,  119 
Fed.  (2d)  709. 

The  rule  announced  by  the  Supreme  Court  in  Erie 
Railroad  Co.  v.  Tompkins,  supra,  remaining  un- 
changed, is  of  course  sufficient  authority  for  the  above 
principle. 


IN  CONSIDERING  THE  GRANTING  OR  REFUSING  OF  A  MOTION 
TO  DISMISS,  THE  COURT  WILL  TAKE  AS  PROVEN  EVERY 
FACT  STATED  IN  THE  COMPLAINT  AND  ESSENTIAL  TO 
RECOVERY,  AND  EVERY  INFERENCE  OF  FACT  THAT  CAN 
BE  LEGITIMATELY  DRAWN  THEREFROM,  THE  PLAINTIFF 
BEING  GIVEN  THE  BENEFIT  OF  ALL  PRESUMPTIONS. 

It  should  be  unnecessary  to  support  this  statement 
by  more  than  the  citation  of  the  following  authorities, 
the  rule  being  so  universally  accepted,  the  motion  to 
dismiss  under  Rule  12(b)  having  taken  the  place  of 
the  demurrer  now  abolished  under  the  Rules. 

Federal  Life  Insurance  Co.  v.  Ettman,  120  Fed. 
(2d)  837,  certiorari  denied  314  U.  S.  660,  86 
L.Ed.  529,  62  S.  Ct.  115; 
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Ekhardt  and  Becker  Brewing  Co.,  Inc.  v.  Kava- 

nagh,  112  ¥ed.  (2d)  751; 
Leimer  v.  State  Mutual  Life  Assurance  Co.  v. 

Worcester,  Mass.,  108  Fed.  (2d)  302; 
System  Federation  Number  59,  etc.  v.  Louisiana 

and  A.  By.  Co.,  30  F.  Supp.  909,  certiorari 

denied  314  U.  S.  656,  86  L.  Ed.  526,  62  S.  Ct. 

108; 
Shaw's,  Inc.  v.  Wilson-Jones  Co.,  26  F.  Supp. 

713,  aff 'd  105  F.  (2d)  331; 
Niagara  Motors  Corp.  v.  McGowayi,  45  F.  Supp. 

346; 
Horlick's  Malted  Milk  Corp.  v.  Horlick,  40  F. 

Supp.  501 ; 
Munsey  v.  Virginian  By.  Co.,  39  F.  Supp.  881 ; 
Tahir  Erk  v.  Glenn  L.  Martin  Co.,  32  F.  Supp. 

722,  rev 'd  116  F.  (2d)  865; 
Securities  S  Exchange  Commission  v.  Gilbert, 

29  F.  Supp.  654; 
Vanadium-Alloys  Steel  Co.  v.  McKenna,  27  F. 

Supp.  535 ; 
Massachusetts  Farmers  Defense  Committee  v. 

United  States,  26  F.  Supp.  941; 
Wilcox  V.  City  of  Pittsburgh,  121  F.  (2d)  835; 
Winner  v.  Hazen,  71  App.  D.  C.  373,  111  F. 

(2d)  511; 
Kuh/ii  V.  Pacific  Mutual  Life  Insurance  Co.  of 

California,  37  F.  Supp.  102. 
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A  MOTION  TO  DISMISS  IN  ACCORDANCE  WITH  RULE  12(b)  IS 
SUBJECT  TO  THE  GENERAL  REQUIREMENTS  OF  RULE 
7(b).  A  MOTION  TO  DISMISS  FOR  FAILURE  TO  STATE  A 
CLAIM  MUST  SPECIFY  THE  VARIOUS  GROUNDS  AND  OB- 
JECTIONS ON  WHICH  IT  IS  BASED.  THE  SCOPE  OF  THE 
ATTACK  IS  CIRCUMSCRIBED  BY  THE  GROUNDS  ASSIGNED. 

In  the  instant  case,  the  Appellee  specified  no  grounds 
or  objections  whatever  upon  which  the  motion  to  dis- 
miss was  based,  the  scope  of  the  attack  being  circum- 
scribed by  the  grounds  assigned,  and  none  having 
been  assigned,  the  attack  fails. 

Colpoys  V.  Gates,  118  F.  (2d)  16. 


THE  SUPREME  COURT  OF  NEVADA,  THE  HIGHEST  APPELLATE 
COURT  IN  THAT  STATE,  HAS  ESTABLISHED  THAT  THE 
DUTY  OWED  BY  YANCEY  TO  THE  WIFE,  EVEN  IF  SHE  IS 
CONSIDERED  AS  A  TRESPASSER,  WAS  NOT  TO  WANTONLY 
INJURE  HER  OR  FAIL  TO  EXERCISE  DUE  CARE  TO  PRE- 
VENT HER  INJURIES  AFTER  HER  PRESENCE  IN  A  PLACE 
OF  DANGER  WAS  DISCOVERED. 

This  principle  was  enunciated  in  the  Supreme  Court 
of  Nevada  in  the  case  of  Crosman  v.  Soiithem  Pac. 
Co.,  194  Pac.  (Nev.  1921)  839,  which  still  remains  the 
law  in  the  State  of  Nevada,  there  being  no  decision  by 
the  Sui)reme  Court,  the  Court  of  highest  appellate 
jurisdiction  to  the  contrary. 

In  that  case,  the  Court,  through  Mr.  Justice  Ducker, 
said: 

' ' .  .  .  But,  as  the  duty  the  respondent  owed 
him  as  a  licensee,  under  the  facts  of  this  case,  was 
no  greater  than  a  trespasser — that  is,  not  to  wan- 
tonly or  willfully  injure  him  or  fail  to  exercise 
due  care  to  prevent  his  injuries  after  his  presence 
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in  a  place  of  danger  was  discovered — the  differ- 
ence in  the  evidence  in  this  respect  cannot  make 
the  decision  of  the  court  on  the  former  appeal  less 
controlling-  as  to  the  question  of  proximate  cause." 

It  is  interesting  to  note  that  in  Nevada  Tra/tisfer  dc 
Warehouse  Co.  v.  Peterson,  99  Pac.  (2d)  (Nev.  1940) 
633,  twenty  years  later,  counsel  for  the  defendant  con- 
ceded this  to  be  the  rule  in  Nevada,  the  Court,  through 
Mr.  Justice  Ducker  in  that  case  referring  to  this  con- 
cession in  the  following  language: 

'' .  .  .  This  contention  is  grounded  in  part  on 
the  theory  that  Mrs.  Peterson  was  on  the  premises 
as  a  trespasser,  or  bare  licensee,  to  whom  appel- 
lant owed  no  duty,  except  to  refrain  from  wilfully 
or  wantonly  injuring  her." 

The  same  rule  was  announced  somewhat  earlier  in 
the  case  of  Babcock  &  Wilcox  Co.  v.  Nolton,  71  Pac. 
(2d)  1051,  in  which  the  Court  said: 

"As  the  jury  was  entitled  to  conclude  from  the 
evidence  that  respondent  Mrs.  Nolton  had  the 
status  of  a  licensee  on  the  premises,  the  duty  im- 
posed on  appellant  was,  as  stated  in  the  instruc- 
tions, to  refrain  from  willfully  or  wantonly  injur- 
ing her,  or  to  use  care  to  avoid  injuring  her  after 
her  presence  was,  or  under  the  circumstances 
should  have  been,  discovered." 

The  Court  proceeds: 

*' .  .  .  The  great  weight  of  authority  is  to  the 
effect  that  a  person  guilty  of  active  negligence,  as 
distinguished  from  passive  negligence,  is  liable 
for  resulting  injury  to  a  licensee." 
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Further : 

"  .  .  .  '  If  the  owner,  while  the  licensee  is  upon 
the  premises  in  the  exercise  of  due  care,  is  affirma- 
tively and  actively  negligent  in  tlie  management  of 
his  property  or  business,  as  a  result  of  which  the 
licensee  is  subjected  to  increased  hazard  and  dan- 
ger, the  owner  will  be  liable  for  injuries  sustained 
as  the  result  of  such  active  and  affirmative  negli- 
gence.' " 


THE  HUSBAND  HAD  THE  NECESSARY  AUTHORITY  TO  INVITE 
THE  WIFE  UPON  THE  PREMISES  OF  YANCEY,  AND  SHE 
WAS  THEREFORE  AN  EXPRESS  INVITEE. 

The  Supreme  Court  of  the  State  of  Nevada,  the 
highest  Court  of  appellate  jurisdiction,  in  the  case  of 
Nevada  Transfer  &  Warehouse  Co.  v.  Peterson,  et  al., 
99  Pac.  (2d)  633,  had  occasion  to  consider  a  case  in- 
volving facts  practically  on  all  fours  with  the  facts  of 
the  case  at  bar. 

In  that  case  the  plaintiff,  after  bringing  a  flashlight 
to  plaintiff's  husband,  who  was  defendant's  foreman 
at  defendant's  warehouse,  was  requested  by  defend- 
ant's night  watchman,  who  was  in  charge  of  the  ware- 
house, to  go  to  warehouse  office  to  attend  to  a  duty  for 
the  watchman,  which  the  watchman  was  unable  to  per- 
form because  of  being  engaged  in  other  duties. 

The  Court  in  that  case  held  the  plaintiff  was  an 
invitee  on  the  premises  with  respect  to  defendant's 
liability  for  injury  received  by  plaintiff  while  depart- 
ing from  the  office.  The  Court  held  that  a  night  watch- 
man in  charge  of  defendant's  warehouse  had  implied 
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authority  to  request  plaintiff  to  go  to  the  warehouse 
office  while  a  stranger  was  using  a  telephone  in  the 
office,  where  the  watchman  could  not  remain  in  the 
office  because  of  being  engaged  in  performing  other 
duties,  and  that  an  invitation  is  implied  where  the 
entry  on,  or  use  of,  the  premises  is  for  a  use  which  is, 
or  is  supposed  to  be,  beneficial  to  the  owner  or  occu- 
pant. 

The  Court  further  held  that  where  the  plaintiff  as 
such  invitee  was  requested  by  the  night  watchman  to 
go  through  a  darkened  receiving  room  leaving  the 
office,  and  the  watchman  knew  of  an  open  pit  in  the 
receiving  room,  the  watchman  was  negligent  in  direct- 
ing plaintiff  to  go  through  receiving  room  without 
warning  of  the  pit,  even  if  watchman  told  plaintiff  to 
be  careful,  and  that  the  watchman's  negligence  was  the 
* 'proximate  cause"  of  injuries  received  when  plaintiff 
fell  into  the  pit. 

The  Court  further  held  that  the  night  watchman  of 
the  defendant  had  implied  authority  to  request  the 
plaintiff  to  leave,  as  she  attempted  to  do,  and  that  the 
defendant  could  not  escape  liability  for  the  injuries  to 
the  plaintiff  when  she  fell  in  the  pit  on  the  theory 
that  the  watchman  was  not  acting  within  the  scope  of 
his  employment  in  advising  plaintiff  as  to  the  way  out 
of  the  office. 

The  Court  approved  a  charge  of  the  Court,  in  that 
case,  reading  as  follows: 

"The  Court  instructs  the  jury  that  if  you  be- 
lieve from  the  evidence  in  this  case  that  an  agent 
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and  emijloyee  of  the  Defendant  corporation,  while 
acting  within  the  scope  of  his  employment,  in- 
vited and  requested  the  plaintiff,  Amy  J.  Peter- 
son, to  come  upon  the  premises  of  the  Defendant 
corporation,  and  if  you  further  believe  from  the 
evidence  that  the  dangerous  condition  of  the 
premises  was  unknown  to  the  Plaintiff,  Amy  J. 
Peterson,  that  it  was  then  the  duty  of  the  Defend- 
ant corporation  or  its  agent  and  employee  to  warn 
the  Plaintiff*,  Amy  J.  Peterson,  of  the  dangerous 
condition  of  the  premises,  of  which  condition  the 
Defendant  corporation  is  charged  with  knowledge, 
and  a  failure  to  so  notify  the  Plaintiff,  Amy  J. 
Peterson,  of  the  dangerous  condition  of  the  prem- 
ises would  constitute  negligence  on  the  part  of  the 
Defendant  corporation. ' ' 

The  Court  approved  a  second  instruction  reading  as 
follows : 

''The  Court  instructs  the  jury  that  if  you  be- 
lieve from  the  evidence  that  one  of  the  agents  and 
employees  of  the  Defendant  corporation  directed 
the  plaintiff,  Amy  J.  Peterson,  as  to  the  passage- 
way through  which  she  should  leave  the  premises, 
that  said  Plaintiff  had  the  right  to  assume  that 
the  said  passageway  would  be  in  a  reasonably  safe 
condition." 

The  Coui't  further  approved  the  following  instruc- 
tion: 

"The  Court  instructs  the  jury  that  it  was  the 
duty  of  the  Defendant  corporation  to  provide 
reasonably  safe  passages  to  and  from  the  places 
included  in  its  invitation  to  use  the  premises ;  and 
if  you  believe  from  the  evidence  that  the  Plain- 
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tiff,  Amy  J.  Peterson,  was  invited  and  requested 
to  use  a  passageway  which  was  in  a  dangerous 
condition,  and  that  the  Plaintiff,  Amy  J.  Peter- 
son, did  not  know  of  the  location  of  said  loading 
pit,  then  the  invitation  and  request  to  Plaintiff, 
Amy  J.  Peterson,  to  use  said  passageway  consti- 
tuted negligence  on  the  part  of  the  Defendant 
corporation." 

Further  in  its  opinion  the  Court  said : 
*'One  in  charge  of  premises  has  authority  to  do 
thereon  any  reasonable  act  to  accomplish  the  dis- 
charge of  his  duties  .  .  .  An  additional  reason 
for  holding  that  Ginnochio  (the  night  watchman) 
had  implied  authority  to  invite  her  to  the  office 
may  be  found  in  the  fact  that  her  going  there  was 
for  the  benefit  of  api)ellant.  Smith  v.  Pickwick 
Stages  System,  113  Cal.  App.  118,  297  P.  940.  'An 
invitation  is  implied  where  the  entry  on,  or  the 
use  of,  the  premises  is  for  a  purpose  which  is,  or 
is  supposed  to  he,  beneficial  to  the  owner  or  occu- 
pant.' "  (Italics  supplied.) 

In  that  case  the  Nevada  Supreme  Court  cites  with 
approval  the  case  of  Smith  v.  Pickwick  Stages  System, 
113  Cal.  App.  118,  297  Pac.  940.  Referring  to  that 
case  we  find  that  a  mere  driver  of  a  stage  belonging  to 
the  Pickwick  Stages  System  invited  the  plaintiff  into 
a  loading  room  and  stage,  the  Court  saying : 

''The  uncontradicted  evidence  shows  that  plain- 
tiff was  in  the  'loading  room'  and  also  in  the 
stage  at  the  express  invitation  of  the  drivei-,  who 
had  charge  of  the  driving  and  unloading  of  tlie 
stage,  and  there  is  no  contention  by  appellant  that 
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the  driver  lacked  authority  from  it  to  grant  plain- 
tiff the  privilege  of  entering  the  'loading  room' 
and  stage.  The  driver's  authority  will,  therefore, 
be  presumed.  Plantiff's  legal  status  was,  there- 
fore, that  of  an  invitee  in  the  'loading  room'  of 
appellant  at  the  time  of  her  injury,  and,  as  such, 
she  was  entitled  to  ordinary  care  at  the  hands  of 
the  servant  of  appellant,  and  an  omission  in  this 
particular  would  be  binding  upon  the  master  for 
at  the  time  of  the  infliction  of  the  injury  the 
servant  was  engaged  in  accomplishing  an  object 
in  the  line  of  duties  assigned  to  him  by  such 
master.  (Citing  several  cases  and  texts.)" 

So,  in  the  instant  case,  where  the  Husband  was  in 
charge  of  Yancey's  premises,  was  there  in  the  course 
of  his  employment  to  prepare  his  materials  for  a  con- 
templated trip  to  call  upon  a  prospective  customer, 
had  a  key  to  the  office,  and  regularly  used  the  office 
for  such  purpose,  he  certainly  had  the  same  implied 
authority,  if  it  were  necessary  to  imply  it,  to  invite  a 
person  upon  the  premises,  as  he  did  the  Wife.  But 
more  particularly,  inasmuch  as  the  Wife  was  accom- 
panying him  for  the  benefit  of  Yancey's  business,  to 
make  it  possible  for  the  Husband  to  take  the  long  trip 
contemplated,  which  it  would  have  been  dangerous  for 
him  to  take  in  view  of  his  age  and  physical  infirmities, 
the  Wife  was  not  only  expressly  invited  but  directed 
by  the  Husband  to  enter  Yancey's  premises,  and  for  a 
purpose  which  the  Husband  believed  would  further 
facilitate  the  master's  (Yancey's)  business. 
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TO  THE  WIFE,  AS  AN  EXPRESS  INVITEE,  YANCEY  OWED 
THE  DUTY  OF  ORDINARY  CARE. 

Nevada  Transfer  <£•  Warehouse  Co.  v.  Peterson, 
99  Pac.  (2d)  (Nev.  1940)  633. 

It  must  of  course  be  admitted  that  if  we  assume  that 
the  Wife  was  an  express  invitee,  as  Apj^ellants  believe 
she  was,  Yancey  owed  her  the  duty  of  ordinary  care. 
The  Honorable  Judge  of  the  District  Court,  in  his  own 
decision,  admitted  that  the  conduct  of  the  Husband 
was  negligence,  that  there  was  a  lack  of  ordinary  care, 
and  under  such  circumstances  it  is  evident  that  the 
action  should  not  have  been  dismissed. 


IT  IS  THE  GENERAL  RULE  OF  LAW  THAT  NOT  ONLY  TO  A 
MERE  LICENSEE  BUT  EVEN  TO  A  TRESPASSER,  YANCEY 
OWED  THE  DUTY  NOT  ONLY  NOT  TO  WANTONLY  OR 
WILLFULLY  INJURE  THE  WIFE  BUT  ALSO  TO  USE  ORDI- 
NARY CARE  TO  AVOID  INJURING  HER  AFTER  HER  PRES- 
ENCE WAS  DISCOVERED. 

Babcock  &  Wilcox  Co.  v.  Nolton  (Nev.),  supra; 
Nevada  Transfer  &  Warehouse  Co.  v.  Peterson 

(Nev.),  supra; 
Crosman  v.  Southern  Pac.  Co.  (Nev.),  supra; 
Lambert  v.  Western  Pac.  R.  Co.  et  ah,  26  Pac. 

(2d)  824; 
Fisher  v.  Burrell,  241  Pac.  40-45 ; 
Gotch  V.  K.  d  B.  Packing  &  Provision  Co.,  25 

Pac.  (2d)  719; 
Hooker  v.  Routt  Realty  Co.,  76  Pac.  (2d)  431. 
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THE  AFFIRMATIVE  ACTS  OF  YANCEY'S  EMPLOYEE,  THE  HUS- 
BAND, CONSTITUTE  WANTON  NEGLIGENCE,  WHICH 
WOULD  MAKE  YANCEY  LIABLE  FOR  INJURIES  NOT  ONLY 
TO  A  LICENSEE  BUT  EVEN  TO  A  TRESPASSER. 

Crosmmi  v.  Southern  Pac.  Co.  (Nev.),  supra; 
Conchin  v.  El  Paso  &  iS.  W.  R.  Co.,  108  Pac. 
260. 

Unfortunate  as  it  may  be  that  the  Husband  should 
have  directed  the  Wife  to  the  toilet  as  he  did,  in  such  a 
manner  that  from  the  physical  aspects  as  shown  by 
the  drawing  in  the  statement  of  facts,  she  could  only 
as  a  reasonable  person  enter  thci  entrance  to  the  dan- 
gerous stairway,  and  when  we  take  into  consideration 
the  lighting  conditions,  with  the  light  coming  over  the 
partition  and  lighting  up  the  upper  portion  of  the 
stairway  entrance  so  that  it  looked  exactly  like  the 
toilet,  and  there  being  no  chain,  warning  sign  or  other 
means  of  apprising  one  of  the  existence  of  the  stair- 
way, and  the  stairs  dropping  precipitously  from  the 
door  jamb,  it  is  perfectly  clear,  even  as  a  matter  of 
law,  and  certainly  a  question  for  a  jury  to  determine, 
that  Yancey's  employee,  acting  within  the  scope  of  his 
authority,  was  not  only  guilty  of  ordinary  negligence 
but  of  wanton  negligence. 

As  was  said  in  the  case  of  Conchin  v.  El  Paso  <h  S. 
W.B.  Co.,  108  Pac.  260: 

''To  constitute  Svantomiess'  it  is  not  essential 
that  the  injury  should  have  been  intentional  or 
the  probable  consequence  of  the  wrongful  act;  it 
is  sufficient  that  the  act  indicates  a  reckless  dis- 
regard of  the  rights  of  others,  a  reckless  indif- 
ference to  results,  or  that  the  injury  is  the  likely 
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and  not  improbable  result  of  the  wrongful  act. 
The  word  Mikely'  is  here  used  in  the  sense  of 
something  more  than  possible  and  less  than  proba- 
ble. 'Wantonly.  Done  in  a  licentious  spirit,  per- 
versely, recklessly,  without  regard  to  propriety 
or  the  rights  of  others;  careless  of  consequences, 
and  yet  without  settled  malice.'  2  Bouvier,  1207." 

The  Supreme  Court  of  Nevada,  in  defining  wanton 
negligence,  in  Crosman  v.  Southern  Pac.  Co.,  supra, 
said: 

'* .  .  .  while  to  constitute  'wanton  negligence'  the 
party  doing  the  act  or  failing  to  act  must  be  con- 
scious of  his  conduct,  and,  though  having  no  in- 
tent to  injure,  must  be  conscious  from  his  knowl- 
edge of  surrounding  circumstances  and  existing 
conditions  that  his  conduct  will  naturally  or 
probably  result  in  injury." 

Under  the  circumstances,  therefore,  the  complaint 
alleges  facts  which  constitute  wanton  negligence,  which 
would  make  Yancey  liable,  even  if  the  Wife  was  not 
only  a  mere  licensee  but  even  if  she  had  actually  been 
a  trespasser. 


THE  WIFE  WAS  ENGAGED  IN  SOMETHING  FOR  THE  BENEFIT 
OF  YANCEY  WHEN  SHE  ENTERED  THE  PREMISES  OF 
YANCEY,  AND  EVEN  UNDER  SUCH  CIRCUMSTANCES, 
WITHOUT  THE  EXPRESS  INVITATION  OF  THE  HUSBAND, 
SHE  BECAME  AN  INVITEE  BY  IMPLICATION. 

Smith  V.  Pickwick  Stages  System,  supra,  cited 
with  approval  by  the  Nevada  Supreme  Court 
in  the  case  of  Nevada  Transfer  and  Ware- 
house Co.  V.  Peterson,  supra; 
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Buckingham  v.  San  Joaquin  Cotton  Oil  Co,,  16 

Pac.  (2d)  807; 
Childers  v.  Southern  Pac.  Co.,  149  Pac.  307. 

In  connection  with  the  foregoing  subjects,  we  have 
cited  a  portion  of  the  opinion  from  Smith  v.  Pickwick 
Stages  System,  supra,  and  referred  to  this  last  prin- 
ciple of  law.  From  the  facts  alleged  in  the  complaint, 
there  can  be  no  question,  it  would  seem,  that  the  Wife 
entered  the  j)remises  of  Yancey  for  the  i:)urpose  of 
doing  something  for  the  benefit  of  Yancey,  to-wit, 
facilitate  the  trip  which  his  servant  and  employee  was 
to  take  in  calling  upon  a  prospective  customer  of 
Yancey. 


YANCEY  IS  BOUND  BY  THE  ACT  OF  THE  HUSBAND  AS  HIS 
AGENT,  THAT  ACT  FALLING  WITHIN  THE  APPARENT 
SCOPE  OF  THE  AUTHORITY  OF  THE  AGENT.  YANCEY 
WILL  NOT  BE  PERMITTED  TO  DENY  SUCH  AUTHORITY 
AGAINST  THE  WIFE,  AN  INNOCENT  THIRD  PARTY  WHO 
DEALT  WITH  THE  AGENT  IN  GOOD  FAITH. 

Smith  V.  Pickwick  Stages  System,  supra,  cited 
with  approval  by  the  Nevada  Supreme  Court 
in  the  case  of  Nevada  Transfer  and  Ware- 
house Co.  V.  Peterson,  supra; 

Skerl  V.  Willow  Creek  Coal  Co.,  69  Pac.  (2d) 
502; 

Hai'rison  v.  Auto  Securities  Co.,  257  Pac.  677 ; 

Healy  v.  Johnson,  103  N.  W.  92 ; 

Ada-Konawa  Bridge  Co.  v.  Cargo,  21  Pac. 
(2d)  1. 
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In  the  case  of  Skerl  v.  Willow  Creek  Coal  Co.  (Utah, 
1937),  supra,  at  page  506  of  69  Pac.  (2d),  the  Court 
said: 

"It  is  a  general  principle  of  the  law  of  agency, 
running  through  all  contracts  made  by  agents  with 
third  parties,  that  the  principals  are  bound  by  the 
acts  of  their  agents  which  fall  within  the  apparent 
scope  of  the  authorities  of  the  agents,  and  that 
the  principals  will  not  be  permitted  to  deny  the 
authority  of  their  agents  against  innocent  third 
parties,  who  have  dealt  with  those  agents  in  good 
faith.  That  general  principle  of  agency  is  uni- 
versally recognized  and  applied  by  the  courts,  and 
is  laid  down  by  every  text-writer  who  has  written 
upon  the  subject  of  agency." 

To  the  same  effect  see 

Harrison  v.  Auto  Securities  Co.,  257  Pac.  677. 

In  the  Skerl  case,  supra,  the  Court  was  considering 
the  authority  of  an  agent  to  invite  third  persons  on 
the  master's  premises  and  held  that  where  there  was 
an  apparent  authority,  the  master  could  not  be  heard 
to  deny  the  agent's  authority  to  extend  the  invitation. 

Surely  in  the  instant  case  the  Wife  had  a  right  to 
depend  upon  the  apparent  authority  of  the  Husband, 
who  entered  the  premises  for  business  purposes,  had 
a  key  by  which  he  entered,  and  was  engaged  in  the 
master's  business. 

Later  in  the  Skerl  case,  at  page  507,  the  Court  con- 
sidered what  constituted  apparent  authority  in  a  sei-v- 
ant,  and  said : 
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''Apparent  authority  must  be  'apparent';  that 
is,  the  act  in  question  which  is  done  by  the  agent 
must  be  such  as  one  which  would  seems  to  be 
within  the  purview  of  his  actual  authority.  .  .  . 
In  other  words,  the  work  which  the  agent  is  really 
authorized  to  do  must  be  such  that  the  act  which 
he  does  and  in  regard  to  which  his  authority  is  in 
question  is  usual  or  incidental  or  of  the  same 
nature  or  reasonably  comiected  with  that  work  or 
authority  which  he  actually  has  or  he  cannot  be 
apparently  authorized.  Otherwise,  the  fact  that 
one  dealing  with  another  whom  he  knew  was  an 
agent  would  give  that  agent  apparent  authority 
to  do  everything  an  agent  might  do. 

"I  doubt  whether  Jackson,  who  had  charge  of 
entering  and  removing  the  coal,  had  apparent 
authority  to  invite  people  up  to  the  mine  while 
off  the  premises.  When  they  were  on  the  prem- 
ises and  asked  whether  they  could  go  in,  he,  being 
in  charge  of  inside  operations  and  they  knowing 
that  and  their  request  being  to  go  inside,  might 
assume  that  he  had  the  authority  to  permit  them 
to  enter.  Such  permission  at  such  time  was  within 
his  apparent  authority.  But  his  previous  invita- 
tion was  material  at  least  to  show  the  occasion  for 
their  coming  and  to  show  that  they  knew  what 
Jackson's  job  consisted  of  so  that  they  might  pre- 
sume his  authority  to  admit  them.  Had  they,  how- 
ever, on  their  own  initiative  arrived  and  made 
inquiries  and  Howard  and  Jackson  said  what  they 
did,  and  it  being  shown  that  they  knew  what  posi- 
tions those  men  occupied  or  the  circumstances 
were  such  that  they  could  reasonably  presume  that 
they  had  authority  to  admit  them,  I  think  the  jury 
would  have  been  justified  in  coming  to  the  conclu- 
sion that  they  were  permitted  to  enter  the  mine." 
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In  the  case  of 

Healy  v.  Johnson,  103  N.  W.  92, 
the  Supreme  Court  of  Iowa  says : 

**.  .  .  The  doctrine  of  respondeat  superior  is 
not  limited  to  the  acts  of  the  servant  done  with 
the  express  or  implied  authority  of  the  master, 
but  extends  to  all  acts  of  the  servant  done  in  dis- 
charge of  the  business  intrusted  to  him,  even 
though  done  in  violation  of  his  instructions." 

In  the  case  of 

Childers  v.  Southern  Pac.  Co.,  149  Pac.  307, 
the  Court  was  considering  the  question  as  to  whether 
or  not  an  employee  was  acting  within  the  scope  of  em- 
ployment or  in  pursuance  of  his  own  ends,  and  at  page 
308,  quoting  from  Mechem  on  Agency,  page  1960,  said : 
"But  in  general  terms  it  may  be  said  that  an 
act  is  within  the  'course  of  employment'  if  (1)  it 
be  something  fairly  and  naturally  incident  to  the 
business,  and  if  (2)  it  be  done  while  the  servant 
was  engaged  upon  the  master's  business  and  be 
done,  although  mistakenly  or  ill  advisedly,  with  a 
view  to  further  the  master's  interest,  or  from 
some  impulse  of  emotion  which  naturally  grew 
out  of  or  was  incident  to  the  attempt  to  perform 
the  master's  business,  and  did  not  arise  wholly 
from  some  external,  independent,  and  personal 
motive  on  the  part  of  the  servant  to  do  the  act 
upon  his  own  account. ' ' 

In  the  case  of 

Ada-Konawa   Bridge   Co.    v.    Cargo,   21   Pac. 
(2d)  1, 
at  page  7,  Note  7,  the  Court  said : 
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'*The  presumption  exists  that,  when  the  servant 
is  in  performance  of  his  master's  business,  he  is 
acting  within  the  scope  of  his  emplojrment.  See 
Doherty  v.  Lord,  8  Misc.  227,  28  N.  Y.  S.  720." 

The  Court  also  cites  with  approval  the  case  of 
Childers  v.  Southern  Pac.  Co.,  supra. 

It  would  seem  that  under  the  facts  as  alleged  in  the 
complaint,  there  can  be  no  question  of  the  implied 
authority  of  the  Husband  to  invite  the  Wife  into  the 
premises,  and  that  the  Wife  rightfully  relied  upon 
that  authority,  and  became  an  invitee. 


THE  DOCTRINE  OF  RESPONDEAT  SUPERIOR  IS  NOT  LIMITED 
TO  THE  ACTS  OF  THE  SERVANT  DONE  WITH  THE  EX- 
PRESS OR  IMPLIED  AUTHORITY  OF  THE  MASTER,  BUT 
EXTENDS  TO  ALL  ACTS  OF  THE  SERVANT  DONE  IN  DIS- 
CHARGE OF  THE  BUSINESS  INTRUSTED  TO  HIM,  EVEN 
THOUGH  DONE  IN  VIOLATION  OF  HIS  INSTRUCTIONS. 

Heahj  v.  JoMson,  103  IN.  W.  92 ; 

Childers  v.  Southern  Pac.  Co.,  149  Pac.  307. 

In  Childers  v.  Southern  Pac.  Co.,  supra,  the  Court, 
in  considering  the  question  as  to  whether  or  not  an 
invitation  could  be  implied  because  of  the  mutual 
interest  of  the  master  and  the  injured  plaintiff,  quoted 
at  page  308  from  Mechem  on  Agency,  page  1960,  as 
follows : 

''But  in  general  terms  it  may  be  said  that  an 
act  is  within  the  'course  of  employment'  if  (1)  it 
be  something  fairly  and  naturally  incident  to  the 
business,  and  if  (2)  it  be  done  while  the  servant 
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was  engaged  upon  the  master's  business  and  be 
done,  although  mistakenly  or  illadvisedly,  with  a 
view  to  further  the  master's  interest,  or  from 
some  impulse  of  emotion  which  naturally  grew 
out  of  or  was  incident  to  the  attempt  to  perform 
the  master's  business,  and  did  not  arise  wholly 
from  some  external,  independent,  and  personal 
motive  on  the  part  of  the  servant  to  do  the  act 
upon  his  own  account." 


APPELLANTS  ARE  ENTITLED  TO  THE  PRESUMPTION  THAT 
EXISTS  THAT  WHEN  THE  SERVANT  IS  ENGAGED  UPON 
THE  PERFORMANCE  OF  HIS  MASTER'S  BUSINESS  HE  IS 
ACTING  WITHIN  THE  SCOPE  OF  HIS  EMPLOYMENT.  THE 
SUPREME  COURT  OF  NEVADA  HAS  ENUNCIATED  SUCH 
RULE. 

In  Crosman  v.  Southern  Pac.  Co.,  194  Pac.  (Nev. 
1921)  839,  the  Court  reiterates  a  rule  of  the  Nevada 
Supreme  Court  by  a  citation  from  a  former  decision 
of  that  Court  in  this  language : 

''  *In  considering  the  granting  or  refusing  of  a 
motion  for  a  nonsuit  the  court  must  take  as  proven 
every  fact  which  the  plaintiff's  evidence  tended 
to  prove,  and  which  was  essential  to  his  recovery, 
and  every  inference  of  fact  that  can  be  legiti- 
mately drawn  therefrom,  and  give  the  plaintiff 
the  benefit  of  all  legal  presumptions  arising  from 
the  evidence,  and  interpret  the  evidence  most 
strongly  against  the  defendant.'  Burch  v.  South- 
ern Pacific  Co.,  32  Nev.  75,  104  Pac.  225,  Ann. 
Cas.  1912B,  1166." 
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It  is  of  course  fundamental  that  the  presumption 
exists  that  when  a  servant  is  engaged  upon  the  per- 
formance of  his  master's  business  he  is  acting  within 
the  scope  of  his  employment. 

In  the  instant  case  the  Appellants  are  entitled  to 
that  presumpton  in  their  favor,  and  if  such  presump- 
tion is  indulged  in,  then  the  Wife  was  on  the  premises 
of  Yancey  as  an  express  invitee,  Yancey  owed  her  the 
duty  of  ordinary  care,  and  there  can  be  no  question 
that  that  duty  was  not  performed. 


THE  NEVADA  SUPREME  COURT  HAS  DETERMINED  AS  THE 
LAW  OF  NEVADA  THAT  THE  HUSBAND'S  CONTRIBUTORY 
NEGLIGENCE  CANNOT  BE  IMPUTED  TO  THE  WIFE  SO  AS 
TO  PRECLUDE  RECOVERY  BY  THE  WIFE  FROM  A  THIRD 
PERSON,  YANCEY,  NOTWITHSTANDING  STATUTES  PRO- 
VIDING THAT  ALL  PROPERTY  ACQUIRED  AFTER  MAR- 
RIAGE IS  COMMUNITY  PROPERTY. 

Fredrickson  &  Watson  Co.  et  al.  v.  Boyd  et  at., 
102  Pac.  (2d)  627. 

Having  in  mind  that  the  law  to  be  applied  in  any 
case  is  the  law  of  the  state  as  declared  by  its  highest 
Court,  it  is  submitted  that  the  District  Court  should 
have  applied,  and  probably  did  apply,  this  rule  of  law. 
It  is  referred  to  simply  for  the  purpose  of  excluding 
any  possibility  that  the  District  Court  could  have 
based  its  decision  upon  a  finding  of  the  contributory 
negligence  of  the  Husband  as  a  matter  of  law,  which 
in  some  of  the  community  property  states  might  bar 
the  Wife  from  recovering,  but  which  is  not  the  case 
in  Nevada. 
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It  should  also  be  pointed  out,  in  further  excluding 

any  possibility  of  that  character,  that  in  Crosman  v. 

Southern  Pac.  Co.  (Nev.),  supra,  the  Court  held  that: 

''Contributory  negligence  is  no  defense  to  an 

action   for  damages  for  an  injury  willfully  or 

wantonly  inflicted.  (Citing  textbooks  and  cases.)'' 

As  stated,  this  subject  is  referred  to  merely  for  the 
purpose  of  excluding  the  subject  of  contributory  negli- 
gence as  any  basis  for  the  decision  of  the  District 
Court. 


CONCLUSION. 

In  view  of  the  foregoing  it  is  respectfully  submitted 
that  the  judgment  of  the  District  Court  should  be 
reversed  and  the  case  remanded,  with  instructions  to 
require  Yancey  to  plead  to  Apjjellants'  complaint. 

Dated,  Reno,  Nevada, 
July  14, 1944. 

Respectfully  submitted, 
Clyde  D.  Souter, 

Attorney  for  Appellants. 
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BRIEF  FOR  APPELLEE 


STATEMENT  OF  THE  CASE 

The  complaint  in  this  action  (Tr.  pp.  2-12)  contains 
much  evidentiary  matter  and  numerous  conclusions  of  law. 
The  statement  of  the  case  in  the  brief  for  appellants  is  a 
reiteration  of  the  entire  complaint.  Appellee  believes  that 
the  following,  being  a  short  statement  of  the  ultimate  facts 
as  alleged  in  the  complaint,  is  a  better  statement  of  the 
case  for  the  application  of  the  legal  principles  involved: 


Appellants  are  husband  and  wife  and  the  husband,  at 
the  time  of  the  injury  complained  of,  was  employed  as  an 
outside  salesman  for  the  appellee.  On  Sunday,  July  19, 
1942,  the  husband  drove  with  his  wife  to  appellee's  place 
of  business  for  the  purpose  of  obtaining  samples  of  mate- 
rials, which  he  contemplated  using  to  consummate  a  sale 
in  another  city.  The  husband  asked  his  wife  ii^-she  desired 
to  use  the  toilet  at  appellee's  place  of  business  and  she 
replied  that  she  did  not  at  that  time.  Shortly  thereafter 
the  wife  left  the  automobile,  entered  appellee's  premdses, 
and  requested  to  use  the  toilet.  (Tr.  pp.  3-5).  The  husband 
directed  his  wife  to  the  rear  of  the  storeroom,  advising 
her  that  the  door  to  the  toilet  was  partly  open.  The  wife 
proceeded  to  the  rear  of  the  storeroom  and,  instead  of 
opening  the  toilet  door,  which  faced  east  and  opened  in- 
wardly toward  the  west,  she  took  the  knob  of  the  door  to 
a  stairway,  which  opened  outwardly  to  the  south.  The 
wife  stepped  through  the  door  and  fell  down  a  stairway, 
incurring  the  injuries  complained  of.    (Tr.  pp.  6-8). 

The  appellants  contend  that  the  wife,  at  the  time  of  her 
injury,  was  in  the  status  of  an  invitee,  as  she  was  to  ac- 
company her  husband  in  his  automobile  on  the  trip  and 
to  keep  him  awake  while  driving.  (Tr.  p.  4).  On  the  other 
hand,  appellants  claim  that,  even  though  the  complaint 
does  not  show  the  wife  to  be  an  invitee,  still  that  there  is 
sufficient  allegations  to  constitute  wanton  and  wilful  con- 
duct, which  would  make  appellee  liable,  even  though  the 
wife  were  a  licensee  or  a  trespasser. 

It  is  Appellee's  position  that  the  wife,  not  being  a  cus- 
tomer or  employee  and  not  on  the  premises  to  discharge 


any  duty  for  Appellee  or  Appellee's  agents,  was  a  bare 
licensee,  if  not  actually  a  trespasser.  The  duty  of  an  owner 
or  occupant  of  premises  to  a  bare  licensee  or  trespasser 
is  neither  to  wilfully  nor  wantonly  injure  him  and  to  use 
care  to  avoid  injuring  him  when  his  presence  is  discovered 
in  a  place  of  danger.  The  complaint  does  not  allege  such 
facts  as  would  constitute  a  violation  by  Appellee  of  that 
duty.  Furthermore,  Appellee  takes  the  position  that  he 
is  not  bound  by  the  acts  of  the  husband  where  they  do  not 
appear  to  be  within  the  scope  of  employment  and  do  not 
appear  to  reasonably  discharge  any  duties  of  the  employ- 
ment. 


SUMMARY  OF  THE  ARGUMENT 

The  Motion  to  Dismiss  is  in  the  usual  form  (Tr.  pp. 
15-16)  that  **the  complaint  fails  to  state  a  claim  against 
defendant  upon  which  relief  can  be  granted."  The  Appel- 
lants made  no  objections  below  to  the  form  of  the  Motion 
and  it  was  fully  argued  on  its  merits.  On  this  appeal,  the 
Appellants  have  again  fully  argued  the  merits  of  the  Mo- 
tion in  their  Brief.  They  are,  therefore,  presumed  to  be 
clearly  aware  of  the  grounds  of  the  motion  and  no  objec- 
tions may  now  be  heard  as  to  the  form  of  the  Motion. 

Trammell  v.  Fidelity  &  Casualty  Co.  of  N.  Y.,  45 
Fed.  Supp.  366; 

Holtzojf  and  Cozier,  Federal  Procedural  Forms,  p. 
147. 

Under  Nevada  law,  the  facts  do  not  render  Mrs.  King 
an  Invitee,  as  she  was  not  requested  to  do  any  act  to  aid 
her  husband  in  the  discharge  of  his  duties  for  Appellee 
and  her  presence  on  the  premises  was  of  no  mutual  bene- 


fit  to  herself  and  Appellee.  Mr.  King's  request  to  his  wife 
to  accompany  him  was  an  act  to  be  done  outside  Appel- 
lee's premises  and  Mrs.  King's  use  of  the  toilet  in  no  way 
tended  to  discharge  her  husband's  request  so  as  to  facili- 
tate Appellee's  business. 

Nevada  Transfer  and  Warehouse  Co.  v.  Peterson, 

99  Pac.  (2d)  633; 
Restatement  of  Torts,  Section  330; 
Kruse  v.  Houston  R.  R.  Co.,  253  S.  W.  623; 
45  Corpus  Juris  814; 

Knight  v.  Farmers  Gin  Co.,  252  S.  W.  30; 
Seavy  v.  I.X.L.  Laundry,  108  Pac.   (2d)  853; 
Smith  V.  Pickwick  Stages,  297  Pac.  940; 
Gotch  V.  K  S  B  Packing  Co.,  25  Pac.  (2d)  719; 
Keeran  v.  Spurgeon  Merc.  Co.,  191  N.  W.  99. 

The  presence  of  Mrs.  King  on  Appellee's  premises  to 
use  the  toilet  thereon  for  her  own  convenience,  gave  her 
the  status  of  a  bare  licensee.  Mrs.  King  was  neither  a 
customer  nor  an  employee  and  had  no  reason  to  be  on 
Appellee's  premises,  except  for  her  own  personal  desires, 
absolutely  unconnected  with  and  unrelated  to  Appellee's 
business. 

38  American  Jurisprudence  765,  para    104; 
45  Corpus  Juris  788,  para.  194; 
Bahcock  <&  Wilcox  v.  Nolton,  71  Pac.  (2d)  1051; 
McNamara  v.  MacLean,  19  N.  E.  (2d)  544; 
Collins  V.  S Prague's  Benson  Pharmacy,  245  N.  W. 
602; 

Cohb  V.  First  National  Bank  of  Atlanta,  198  S.  E. 

Ill; 
Freeman  v.  Levy,  5  S.  E.  (2d)  61; 
Herzog  v.  Hemphill,  93  Pac.  899; 
Schmidt  v.  Bauer,  22  Pac.  256. 


No  v^iolation  of  duty  to  a  licensee  is  alleged  in  the  com- 
plaint, in  this:  (1)  The  facts  do  not  show  a  wanton  or 
wilful  act  on  the  part  ol"  Appolleo  or  his  ag-ents,  and  (2) 
the  facts  do  not  show  a  failure  to  exercise  due  care  to- 
wards Mrs.  King  after  her  presence  in  a  place  of  danger 
was  discovered.  There  is  no  design,  purpose  or  intent  to 
do  wrong  and  reflect  injury  on  Mrs.  King  and  there  is  no 
aflBrmative  act  alleged  to  show  a  failure  to  exercise  care. 

Crosman  v.  Southern  Pacific  Co.,  194  Pac.  839; 
Bahcock  &  Wilcox  v.  Nolton,  71  Pac.  (2d)  .1051; 
Garthe  v.  Ruppert,  190  N.  E.  643; 
Kneiser  v.  Belasco  Blackwood  Co.,  133  Pac.  989; 
Standard  Oil  Co.  v.  Henninger,  196  Nc  E.  706; 
McNaughton  v.  Illinois  Central  R.R.,  113  N.  W.  844; 
McMullen  v.  M.  &  M.  Hotel  Co.,  290  N.  W.  3; 
Thalheimer  Bros.  v.  Casci,  168  S.  E.  433; 
Herzog  v.  Hemphill,  93  Pac.  899; 
Schmidt  v.  Bauer,  22  Pac.  256. 

The  complaint  shows  on  its  face  that  Mrs.  King  was 
guilty  of  contributory  negligence  in  walking  into  a  dark 
opening,  which  she  presumed  to  be  the  toilet.  There  being 
no  wanton  or  wilful  conduct  alleged  in  fact,  contributory 
negligence  as  a  defense  is  available  in  Nevada.  The  com- 
plaint shows  that  Mrs.  King  could  see  reasonably  clearly 
(Tr.  p.  7)  but  continued  walking,  thus  causing  her  o\vn 
fall. 

Crosman  v.  Southern  Pacific  Co.,  194  Pac.  839; 
Schmidt  v.  Bauer,  22  Pac.  256. 

The  act  of  Mr.  King  in  directing  his  wife  was  not  bind- 
ing on  Appellee  as  it  was  not  in  the  course  of  employ- 
ment and  did  not  reasonably  tend  to  discharge  the  duties 


of  that  employment.  In  permitting  his  wife  to  go  to  the 
toilet  and  in  directing  her,  Mr.  King  was  acting  upon  his 
own  and  there  is  nothing  in  that  conduct  which  is  con- 
nected with  or  related  to  Appellee's  business. 

Corhett  v.  Spanos,  173  Pac.  769; 

Nevada  Transfer  and  WareJiouse  Co.  v.  Peterson, 

99  Pac.  (2d)  633; 
Restatement  of  Agency,  Section  242; 
Keeran  v.  Spurgeon  Merc.  Co.,  191  N.  W.  99. 


I. 

ARGUMENT  OF  THE  CASE  AND  THE  LAW 

The  Motion  to  Dismiss  is  in  proper  form  and,  further, 
no  objections  having  been  made  in  the  District 
Court  and  the  matter  having  been  fully  argued  on 
the  merits,  no  objection  can  now  be  made  as  to  the 
form  of  the  Motion. 

The  Motion  to  Dismiss  states  that  ''the  complaint  fails 
to  state  a  claim  against  defendant  upon  which  relief  can 
be  granted"  (Tr.  pp.  15-16).  This  is  the  usual  form  used 
in  the  practice  in  the  District  Court  and  reccmmended  by 
authors  in  the  field  of  practice  and  procedure. 

Holtzoff  and  Cozier,  Federal  Procedural  Forms,  p. 
147. 

Further,  the  Appellants  made  no  objections  in  the  Dis- 
trict Court  below  and  the  Motion  was  argued  fully  on  its 
merits.  Neither  did  Appellants  specify  the  form  of  the 
motion  as  a  point  of  error  upon  which  they  would  rely 
on  this  appeal.  (Tr.  pp.  29-34).  The  Appellants  have  again 
argued  the  merits  of  the  Motion  in  their  Brief  and  seem 


fully  advised  ol'  the  grounds  of  the  Motion.  They  have 
therefore,  waived  objections  and  the  Court  may  consider 
the  motion  to  dismiss  upon  the  points  argued. 

Trammell  v.  Fidelity  d  Casualty  Co.  of  N.  Y.,  45 
Fed.  Supp.  366. 


II. 

Under  Nevada  law  the  facts  do  not  render  Mrs,  King 
an  invitee  as  she  was  not  requested  to  do  any  act 
to  aid  her  husband  in  the  discharge  of  his  duties  for 
Appellee  and  her  presence  on  the  premises  was  of 
no  mutual  benefit  to  herself  and  Appellee. 

It  is  alleged  in  the  complaint  (Tr.  p.  4)  that: 

''The  said  George  C.  King,  being  an  elderly  man 
and  in  very  poor  health,  and  subject  to  falling  asleep 
without  warning,  requested  his  wife,  Jessie  F.  King, 
one  of  the  Plaintiffs  herein,  to  accompany  him  on  a 
trip  by  automobile  to  Bridgeport,  California,  in  order 
that  she  might  be  with  him  and  be  able  to  aid  and 
assist  him  in  the  event  that  he  should  need  such  aid 
and  assistance  on  said  trip. 

"That  the  said  Plaintiff,  Jessie  F.  King,  consented 
to  and  agreed  to,  accompany  said  George  C.  King  for 
the  reasons  and  purposes  just  mentioned,  and  in  pur- 
suance of  said  arrangement  and  plan  went  with  the 
said  George  C.  King  in  his  automobile  on  the  morn- 
ing of  Sunday,  July  19,  1942,  to  the  business  place  of 
the  Defendant,  at  817  East  4th  Street,  Reno,  Nevada, 
in  order  that,  in  pursuance  of  the  carrying  out  by 
said  George  C.  Kling  of  the  requirements  of  his  em- 
ployment by  the  Defendant,  the  said  George  C.  King 
could  there  get  certain  materials  and  samples  which 
he  in  turn  intended  to  exhibit  to  the  prospective  cus- 
tomer of  the  Defendant  hereinabove  mentioned." 
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We  believe  this  allegation  is  an  attempt  to  bring  the 
instant  action  with/>the  rule  announced  by  the  Nevada  case 
of  Nevada  Transfer  and  Warehouse  Company  v.  Peterson, 
99  Pac.  (2nd)  633. 

In  that  case,  a  wife  who  had  come  into  defendant's 
warehouse  to  bring  her  husband  a  flashlight,  and  who  was 
injured  while  leaving  the  premises,  was  held  to  be  an 
invitee  where  a  servant  of  the  defendant  in  that  case,  act- 
ing within  the  scope  of  his  employment,  requested  the  wife 
to  go  to  the  warehouse  office  and  remain  there  while  a 
stranger  was  using  the  telephone  therein.  The  Court  said: 

"One  in  charge  of  premises  has  authority  to  do 
thereon  any  reasonable  act  to  accomplish  the  dis- 
charge of  his  duties.  There  was  nothing  unreasonable 
in  requesting  Mrs.  Peterson  to  stay  in  the  office." 

That  case  is  easily  distinguished  from  the  present  one, 
as  there  was  nothing  requested  by  Mr.  King  of  his  wife  to 
be  done  on  the  premises  which  in  any  way  was  within  the 
scope  of  his  employment  or  was  of  benefit  to  the  Appellee. 
The  complaint  does  not  alleged  as  a  matter  of  fact  that 
Mrs.  King  was  to  do  anything  on  the  premises,  but  only 
that  she  was  to  accompany  her  husband  ''in  the  event  that 
he  should  need  such  aid  and  assistance."  (Tr.  p.  4).  It 
would  be  farfetched  to  say  that  she  was  in  any  sense  an 
invitee  on  the  premises  where  the  request  for  her  to  ac- 
company  her  husband  was  to  be  fully  performed  outside 
and  exclusive  of  the  premises  of  Appellee. 

Neither  does  it  avail  plaintiff  to  term  herself  as  an 
invitee  and  use  the  word  "invitation."  In  Restatement  of 
Torts,  Section  330,  a  licensee  is  defined  as  follows: 
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*'A  licensee  is  a  person  who  is  privileged  to  enter 
or  remain  upon  land  by  virtue  of  the  possessor's  con- 
sent, whether  given  by  invitation  or  permission.'''' 

(Italics  supplied.) 

The  words  ''invite"  and  "permit"  are  used  inter- 
changeably and  the  true  test  is  whether  the  presence  of 
the  person  involved  is  of  mutual  interest  to  himself  and 
to  the  occupant  of  the  premises.  As  said  in  Kruse  v. 
Houston  R.  R.  Company,  253  S.  W.  623 : 

**'The  general  test  is  whether  the  injured  person, 
at  the  time  of  the  injury  had  present  business  rela- 
tions with  the  owner  of  the  premises  which  would 
render  his  presence  of  mutual  aid  to  both,  or  whether 
his  presence  on  the  premises  was  for  his  own  con- 
venience, or  on  business  with  others  than  the  owner 
of  the  premises.  In  the  absence  of  some  relation  which 
inures  to  the  mutual  benefit  of  the  two,  or  to  that  of 
the  owners,  no  invitation  can  be  implied,  and  the 
injured  person  must  be  regarded  as  a  mere  licensee." 

It  is  said  in  45  C.  J.  814  that 

"Even  an  express  invitation  to  visit  the  premises 
has  been  held  not  to  give  one  tfl-  the  legal  status  of 
an  invitee  where  the  visit  was  entirely  in  his  own 
interests   and  the   inviter  had   no   interest   therein." 

In  the  case  of  Knight  v.  Farmers  Gin  Co.,  252  S.  W. 
30,  it  was  held  that  plaintiff  who  was  a  stockholder  in  the 
defendant  company  and  was  invited  to  look  over  the 
plant,  was  a  mere  licensee  even  though  he  had  been  given 
an  express  invitation,  where  his  visit  was  entirely  for  his 
own  satisfaction  in  looking  after  his  own  investments. 

In  Seavy  v.  The  IXL  Laundry,  108  Pac.  (2nd)  853,  a 
Nevada  case,  there  was  a  recovery  for  damages  suffered 
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by  plaintiff  in  using  a  toilet  in  the  laundry.  The  qualifica- 
tions of  the  recovery  are  important  to  us  in  determining 
the  liabilit}^  in  this  case.  The  Court  on  page  857  states: 

''From  a  consideration  of  the  cited  cases  we  deduct 
the  rule  to  be  that  if  a  customer  comes  upon  the 
premises  of  a  proprietor  at  either  his  express  or  im- 
plied invitation,  he  has  a  right  to  use  the  toilets  on 
the  premises  if  he  receives  an  invitation,  either  ex- 
press or  implied,  from  the  proprietor,  employee  or 
the  agent  of  the  proprietor,  providing  the  entry  was 
made  by  the  customer  for  the  purpose  of  transacting 
business  with  the  proprietor ;  that  the  entry  was  made 
at  a  reasonable  hour,  when  business  transactions  are 
ordinarily  conducted;  and  that  the  entry  was  made 
in  an  orderly  manner  and  on  business  that  the  pro- 
prietor was  interested  in."  (Italics  supplied.) 

It  thus  appears  that  there  must  be  (a)  an  entry  made 
for  the  purpose  of  transacting  business  with  the  pro- 
prietor; (b)  the  entry  must  be  made  at  a  reasonable  hour 
when  business  transactions  are  ordinarily  conducted;  and 
(c)  the  entry  must  be  made  in  an  orderly  manner  and  on 
business  that  the  proprietor  is  interested  in. 

Applying  the  rules  of  the  Seavy  Case  to  the  one  at  bar, 
by  no  stretch  of  the  pleadings  can  plaintiff  bring  herself 
within  the  rule  there  set  out  whereby  recovery  may  be 
allowed  for  negligence  to  an  invitee. 

In  the  case  of  Gotch  v.  K  S  B  Packing  Co.,  25  Pac. 
(2d)  719,  cited  in  Appellants'  Brief,  it  was  held  that  the 
deceased  was  a  licensee  on  the  defendant's  premises  and 
could  not  recover  when  she  fell  into  an  elevator  shaft, 
while  taking  lunch  to  her  son,  an  employee  of  the  de- 
fendant. It  thus  appears  that,  although  technically  fur- 
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nishing  defeiidaiit's  employee's  luiicii  is  oi"  some  benefit 
to  defendant,  still  the  deceased  in  that  case  was  held  to 
be  a  licensee,  and  the  open  elevator  shaft  was  a  condition 
of  the  premises  for  which  the  occupant  was  not  liable  for 
injuries  if  a  licensee  fell  therein.  The  latter  case  is  a 
leading  annotated  case  in  89  A.  L.  It.  at  page  753,  followed 
by  numerous  decisions  to  the  effect  that  an  occupant  is 
not  liable  to  a  person  whose  presence  on  the  premises  is 
in  no  way  a  benefit  to  the  occupant. 

In  the  case  of  Keeran  v.  Spurgeon  Merc.  Co.,  191  N.  W. 
99,  the  plaintiff  returned  to  defendant's  store  to  recover 
a  coat  which  he  had  left  on  a  former  visit.  The  plaintiff 
was  directed  by  a  clerk  to  a  place  behind  the  counter 
where  he  might  find  the  coat  and,  upon  walking  behind  the 
counter,  plaintiff  fell  through  an  opening  in  the  floor  and 
was  injured.  The  Court  held  that  as  plaintiff  was  on  a 
personal  errand  of  his  own,  which  was  of  no  benefit  to 
defendant,  that  plaintiff  was  a  mere  licensee,  against 
whom  defendant  had  violated  no  duty. 

In  the  case  of  Smith  v.  Pickwick  Stages,  297  Pac.  940, 
cited  by  Appellants,  plaintiff's  status  was  held  to  be  that 
ofci  invitee  when  she  was  hit  by  a  piece  of  luggage  thrown 
from  the  top  of  a  stagecoach  by  one  of  defendant's  em- 
ployees in  the  loading  room  of  defendant's  depot.  Plain- 
tiff, in  that  case,  had  been  invited  to  go  into  the  loading 
room  by  one  of  the  defendant's  employees  to  help  her 
mother,  who  had  just  arrived  on  a  bus,  look  for  a  purse 
that  had  been  lost. 

On  page  943  of  297  Pac.  the  Court  said: 
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"We  think  that  plaintiff's  status  was  that  of  an 
invitee  for  another  reason,  to  wit:  It  was  the  duty  of 
appellant  to  give  its  passengers  a  reasonable  oppor- 
tunity to  remove  their  baggage,  and  when  plaintiff 
aided  in  looking  for  the  lost  purse,  a  duty  which 
rested  on  the  stage  driver,  she  was  also  aiding  the 
appellant;  or,  in  other  words,  plaintiff,  at  the  time  she 
was  injured,  was  engaged  in  a  matter  which  was  to 
the  mutual  advantage  of  appellant  and  its  passenger, 
and  was  therefore  an  invitee  on  the  premises." 

(Italics  supplied.) 

It  is  thus  apparent  from  the  Nevada  cases  and  those 
of  other  jurisdictions  that  Mrs.  King  could  not  have  been 
an  invitee  and  that  her  presence  on  the  premises,  being 
for  her  own  convenience,  gave  her  a  status  of  less  dignity 
than  an  invitee. 


III. 

The  presence  of  Mrs.  King  on  Appellee's  Premises  to 
use  the  toilet  thereon  for  her  own  convenience 
gave  her  the  status  of  a  bare  licensee. 

The  general  definition  of  a  licensee  is  given  in  38  Am. 
Jur.  765,  paragraph  104,  as  follows: 

''A  licensee  is  broadly  defined  as  a  person  who 
enters  upon  the  property  of  another  for  his  own  con- 
venience, pleasure  or  benefit." 

It  is  said  in  45  C.  J.  788  at  paragraph  194: 

"194.  B.  Licensee — 1.  Who  are  Licensees,  a.  In 
General.  A  person  is  a  licensee  where  his  entry  or  use 
of  the  premises  is  permitted  by  the  owner  or  person 
in  control  thereof,  or  by  operation  of  law,  so  that  he 
is  not  a  trespasser,  but  is  without  any  express  or  im- 


13 

plied  invitation.  He  therefore  occupies  a  position 
somewhere  between  that  of  a  trespasser  and  that  of 
an  invitee. 

"A  license  is  distinguished  from  an  invitation  in 
that  the  licensee  is  on  the  premises  by  sulferance  only, 
and  not  by  virtue  of  any  business  or  contractual  rela- 
tion with,  or  any  enticement,  allurement,  or  induce- 
ment to  enter  held  out  to  him  by,  the  owner  or  occu- 
pant, but  merely  in  his  own  interest  and  for  his  own 
purposes,  benefit,  convenience,  or  pleasure.  The  terms 
"licensee'  and  "invitee'  are,  however,  sometimes  con- 
fused, for  although,  in  a  strict  and  legal  sense,  there 
is  a  well  defined  distinction  between  a  licensee  and 
an  invitee,  the  line  of  demarcation  is  oftentimes  shad- 
owy and  indistinct,  and  in  a  general  sense  one  who  is 
invited  on  premises  is  a  licensee.  Accordingly  the 
courts  have  sometimes  drawn  a  distinction  between 
what  is  termed  a  "mere,'  "bare,'  or  "passive'  license 
and  what  is  termed  a  "license  by  invitation,'  or  be- 
tween a  so-called  "licensee'  who  enters  by  invitation 
or  inducement  of  the  owner,  or  on  business  with  him, 
or  in  the  discharge  of  a  public  or  private  duty  and 
one  who  enters  voluntarily  without  any  reason.  In 
England  a  similar  distinction  has  been  drawn  between 
a  "bare  licensee'  and  what  is  termed  a  'licensee  with 
an  interest." 

Applyling  these  legal  principles  to  the  complaint,  it  is 
clear  that  Mrs.  King  can,  at  most,  bring  herself  within 
the  status  of  a  licensee.  Many  cases  involving  the  per- 
missive use  of  a  toilet  for  the  sole  convenience  of  the  per- 
son using  the  toilet  have  held  that  such  person  was  a 
licensee. 

In  McNamara  v.  MacLean,  19  N.  E.  (2nd)  544,  plaintiff 
was  a  customer  in  defendant's  store  and  requested  to  use 
the  toilet.  The  defendant  gave  permission  but  told  plaintiff 
that  the  toilet  was  in  the  cellar  and  for  use  of  employees. 
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Defendant  lifted  a  hatch  and  showed  plaintiff  the  way 
down  a  narrow  stairway  and  plaintiff  in  proceeding,  lost 
her  balance  and  fell  on  the  third  step.  Said  the  Court: 

^'Although  plaintiff  was  an  invitee  in  the  store,  on 
the  evidence  she  was  a  bare  licensee  on  the  stairway 
(citing  cases).  The  presence  of  defendant,  and  her 
express  permission  to  use  the  toilet,  gave  the  plaintiff 
no  higher  standing.  The  case  of  Jacobsen  v.  Simons, 
217  Mass.  194,  104  N.  E.  490,  where  a  toilet  was  main- 
tained for  customers  and  they  were  invited  to  use  it, 
is  distinguishable.  In  the  absence  of  wanton  or  reck- 
less conduct,  of  which  there  is  no  allegation  and  no 
evidence,  the  plaintiff  cannot  recover." 

In  the  case  of  Collins  v.  Sprague's  Benson  Pharmacy, 
245  N.  W.  602,  where  a  customer  of  a  drug  store  requested 
the  use  of  a  toilet  and  was  injured  by  falling  down  a  stair- 
way near  the  toilet  door  and  the  toilet  was  one  used  by 
employees,  the  syllabus  of  the  Court  states: 

Where  one,  at  his  oivn  request,  and  solely  for  his 
personal  pleasure,  convenience,  or  benefit,  enters  upon 
the  private  portion  of  the  business  premises  of  an- 
other, with  his  consent,  but  without  an  invitation,  he 
is  a  bare  licensee  in  such  portion  of  the  premises  not 
open  to  the  public,  and  the  occupier  of  the  premises 
owes  no  duty  to  him,  save  to  refrain  from  inflicting 
injury  upon  him."  (Italics  supplied.) 

In  Cohh  V.  First  Nat.  Bank  of  Atlanta,  198  S.  E.  Ill, 
the  plaintiff  went  to  the  bank  to  secure  a  blank  promissory 
note.  Plaintiff  was  directed  to  a  guard  who  was  instructed 
to  take  plaintiff  to  another  part  of  the  bank  where  she 
might  get  the  note.  As  the  guard  passed  through  a  gate, 
he  invited  plaintiff  to  follow,  telling  her  to  watch  out  for 
her  head  on  the  bar  above,  but  failed  to  warn  plaintff  of 
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a  bar  below,  over  which  plaintiff  tripped  and  was  injured. 
The  Court  held  plaintiff  to  be  a  licensee,  sustained  a  de- 
murrer to  the  complaint  and  dismissed  the  petition. 

In  Freeman  v.  Levy,  5  S.  E.  (2nd)  61,  where  platniff 
entered  a  store  and  went  to  the  alteration  department  to 
visit  a  relative  of  her  husband  and  was  injured  on  the 
stairs  to  the  alteration  department,  the  Court  held  plain- 
tiff to  be  a  licensee,  defining  it  thus : 

"A  licensee  is  a  person  who  is  neither  a  customer, 
nor  a  servant,  nor  a  trespasser,  and  does  not  stand 
in  any  contractual  relation  with  the  owner  of  the 
premises,  and  who  is  permitted  expressly  or  implied- 
ly to  go  thereon  merely  for  his  own  interest,  conveni- 
ence, or  gratification." 

In  Herzog  v.  Hemphill,  93  Pac.  899,  plaintiff's  in- 
testate was  killed  when  he  fell  while  visiting  the  urinal 
in  the  rear  of  a  tamale  store  operated  by  defendant.  The 
deceased  went  to  defendant's  store  to  make  a  purchase  of 
tamales  and,  while  there  in  company  of  one  Miller,  the 
latter  expressed  a  desire  to  use  the  urinal.  The  deceased 
volunteered  to  show  the  way  and  while  on  the  way  fell  off 
an  opening  at  the  end  of  a  cul  de  sac  on  the  stairway.  The 
toilet  was  used  often  by  patrons  of  the  premises  in  that 
case.  Said  the  Court: 

''The  complaint  was  demurred  to  upon  the  ground 
that  it  states  no  cause  of  action,  and  we  think  the 
ruling  of  the  trial  court  in  sustaining  the  demurrer 
was  correct.  The  complaint  does  not  show  that  the 
deceased  was  more  than  a  mere  licensee  as  to  the 
portion  of  the  premises  where  the  accident  occurred. 
It  is  a  well-settled  rule  of  law  that  the  owner  or 
occupier  of  land  or  buildings  who,  by  invitation,  ex- 
press or  implied,  induces  persons  to  come  upon  his 


16 

premises,  is  under  a  duty  to  exercise  ordinary  care 
to  render  the  premises  reasonably  safe;  but  he  as- 
sumes no  duty  to  one  who  is  on  his  premises  by  per- 
mission only,  and  as  a  mere  licensee,  except  that  while 
on  the  premises  no  wanton  or  wilful  injury  shall  be 
inflicted  upon  him."  *  *  * 

"Mere  permission,  or  a  habit,  however,  of  an  owner 
of  allowdng  people  to  enter  and  use  a  certain  portion 
of  his  premises,  is  indicative  of  a  license  merely,  and 
not  of  an  invitation." 

See  also  Schmidt  v.  Bauer,  22  Pac.  256. 

There  are  few  definitions  of  a  licensee  as  clear  as  that 
which  is  set  out  in  the  Nevada  case  of  Babcock  &  Wilcox 
V.  Nolton,  58  Nev.  133,  71  Pac.  (2nd)  1051.  In  that  case 
plaintiff  was  injured  while  sitting  in  her  parked  automo- 
bile on  defendant's  premises,  when  that  automobile  was 
struck  by  a  truck  operated  by  one  of  defendant's  em- 
ployees. The  Court  held  that  the  jury  were  clearly  in- 
structed in  the  definitions  given  as  follows  on  page  1053 
of  71  Pac.  (2d) ; 

"A  license  is  distinguished  from  an  invitation,  in 
that  a  licensee  is  on  the  premises  by  sufferance  only 
and  not  by  virtue  of  any  business  or  contractual  rela- 
tion with,  or  any  enticement,  allurement,  or  induce- 
ment to  enter  held  out  to  him  by  the  owner  or  occu- 
pant, but  merely  his  own  interest  and  for  his  own 
purposes,  benefit,  convenience  or  pleasure." 

"In  order  that  a  person  may  have  the  status  of  a 
licensee  the  owner  or  person  in  charge  of  the  prem- 
ises must  have  knowledge  of  his  entry  or  his  presence 
thereon,  or  of  a  customary  use  of  the  particular  por- 
tion of  the  property  used  for  the  purpose  for  which 
such  person  is  using  it." 

Sifting  out  all  of  the  conclusions  of  AppeUants  in  their 
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pleading,  it  appears  that  the  only  reason  that  Mrs.  King 
was  on  Appellee's  premises  was  to  use  the  toilet  for  her 
own  convenience.  The  mere  fact  that  her  husband,  Appel- 
lant George  C.  King,  requested  his  wife,  Jessie  F.  King, 
to  accompany  him,  did  not  require  her  entrance  and  use 
of  the  premises,  nor  did  her  use  of  the  premises  facilitate 
or  benefit  Appellee's  business.  Clearly,  Jessie  P.  King  is 
a  licensee  as  defined  by  our  Nevada  law  applicable  to  this 
case. 


IV. 

No  violation  of  duty  to  a  licensee  is  alleged  in  the 
complaint,  in  this:  (1)  The  facts  do  not  show  a 
wanton  or  wilful  act  on  the  part  of  Appellant  or 
his  agents,  and  (2)  the  facts  do  not  show  a  failure 
to  exercise  due  care  towards  Mrs.  King  after  her 
presence  in  a  place  of  danger  was  discovered. 

In  Nevada  the  duty  of  an  owner  or  occupant  of  premises 
to  a  licensee  has  been  established  in  several  cases.  The 
rule  in  Nevada  as  to  the  duty  owed  to  a  licensee  is  found 
in  Crosman  v.  Southern  Pacific  Co.,  194  Pac.  839: 

"On  this  trial,  under  the  evidence,  he  appears  as 
a  bare  licensee.  But,  as  the  duty  the  respondent  owed 
him  as  a  licensee  under  the  facts  of  this  case,  was  no 
greater  than  a  trespasser — that  is,  not .  to  wantonly 
or  wilfully  injure  him  or  fail  to  exercise  due  care  to 
prevent  his  injuries  after  his  presence  in  a  place  of 
danger  was  discovered — the  difference  in  the  evidence 
in  this  respect  cannot  make  the  decision  of  the  Court 
on  the  former  appeal  Jess  controlling  as  to  the  ques- 
tion of  proximate  cause." 

Again,  in  the  case  of  Bahcock  &  Wilcox  v.  Nolton,  71 
Pac.  (2nd)  1051,  the  Court  said: 


''You  arft  instructed  that  with  respect  to  a  licensee, 
the  owner  or  person  in  charge  of  property  owes  him 
no  duty  except  to  refrain  from  wilfully  or  wantonly 
injuring  him/iafter  his  presence  is,  or  under  the  cir- 
cumstances,  should   have   been   discovered." 

The  facts  in  the  case  at  bar  do  not  show  any  wanton 
or  wilful  conduct  on  the  part  of  Appellee  or  his  agents. 
The  condition  of  the  premises  is  not  wanton  and  wilful 
conduct.  The  direction  of  Mr.  King  to  his  wife,  although 
not  binding  on  Appellee,  was  in  itself  not  wanton  and 
wilful.  The  husband,  who  appears  as  one  of  the  plaintiffs 
in  this  case,  certainly  did  not  intend  or  design  to  injure 
his  wife.  Further,  no  act  or  conduct  of  an  affirmative 
nature  is  alleged,  and  mere  directions,  ^mless  given  with 
an  intent  to  injure,  are  not  such  affirmative  acts  as  to 
constitute  a  violation  of  duty  to  a  licensee. 

In  the  case  of  Garthe  v.  Ruppert,  190  N.  E.  643,  the 
Court  states  the  duty  to  a  licensee  such  as  the  one  in  the 
instant  case  to  be  as  follows: 

''Where  a  person  goes  upon  the  premises  of  an- 
other without  invitation,  but  simply  as  a  bare  licensee, 
and  the  owner  of  the  property  passively  acquiesces 
in  his  coming,  if  an  injury  is  sustained  by  reason  of 
a  mere  defect  in  the  premises,  the  owner  is  not  liable 
for  negligence,  for  such  person  has  taken  all  the  risks 
upon  himself." 

In  the  case  of  Kneiser  v.  Belasco  Blackwood  Co.,  133 
Pac.  989,  where  a  man  was  injured  when  he  fell  down  the 
stairs  on  his  way  to  the  urinal,  the  duty  of  the  occupier 
of  the  premises  in  such  case  was  stated: 

"If  he  was  a  mere  licensee,  intending  by  permission 
only  to  make  use  of  the  toilet  located  on  the  premises. 
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then  respondent,  under  no  circumstances  which  are 
shown  by  the  evidence,  would  be  required  to  exercise 
any  care  toward  him;  its  obligation  only  being  to 
refrain  from  causing  him  injury  through  a  wilful 
act." 

n*  *  *  rpjjg  j.^jg  •  g  grated  in  Shearman  and  Redfield  on 
Negligence,  vol.  2,  par.  705,  as  follows :  'A  mere  passive 
acquiescence,  on  the  part  of  the  owner  or  occupant,  in 
the  use  of  real  property  by  others,  does  not  involve  him 
in  any  liability  to  them  for  its  unfitness  for  such  use. 
They  take  all  risks  upon  themselves.  *  *  *"  See,  also. 
Barrows  on  Negligence,  p.  304.  A  case  bearing  many 
points  of  similarity  in  its  condition  of  facts  is  that 
of  Herzog  v.  Hemphill,  7  Cal.  App.  116,  93  Pac.  899, 
as  is  also  the  case  of  Sclmaidt  v.  Bauer,  80  Cal.  565, 
22  Pac.  256,  5  L.  R.  A.  580." 

It  cannot  be  said  as  a  matter- o£  law  that  Appellee  was 
guilty  of  negligence  toward ^platnm  Mrs.  King.  The  ques- 
tion of  negligence  as  to  a  licensee  in  leaving  a  cellar  door 
unlocked  or  partly  open,  was  discussed  in  the  case  of 
Standard  Oil  Co.  v.  Henninger,  196  N.  E.  706,  where  a 
person  who  stopped  at  a  gas  station  to  inquire  the  way 
and,  after  obtaining  such  information,  requested  the  use 
of  the  toilet.  The  station  was  so  constructed  as  to  have 
two  doors  in  the  rear,  both  unlocked,  one  leading  to  a 
stairway  to  the  basement  of  the  building,  and  one  being 
the  toilet.  (A  map  of  the  premises  may  be  found  at  page 
708  of  196  N.  E.)  The  attendant  signified  assent  to  plain- 
tiff's request  and  the  plaintiff  turned  the  knob  of  the  cellar 
door  and  fell  down  the  stairs.  The  Court  said,  on  page 
709: 

*'If  the  appellee  was  a  mere  licensee,  he  took  the 
premises  as  he  found  them,  and  if  he  was  an  invitee, 
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the  duty  then  rested  upon  the  appellant  to  exercise 
ordinary  care  toward  the  appellee.  Under  the  circum- 
stances, it  is  not  necessary  for  us  to  determine 
whether  or  not  appellee  was  an  invitee  or  licensee. 
The  closed  door  to  the  basement  was  not  a  trap  or 
pitfall,  and  due  precaution  had  been  taken  by  the 
closing  of  the  door  against  its  improper  use.  Negli- 
gence upon  which  this  action  is  predicated  is  that  of 
failing  to  lock  the  door.  The  appellant  was  not  bound 
to  anticipate  that  people  coming  upon  the  premises 
would  assume  that  every  door  leading  from  the  main 
part  of  the  station  led  to  the  washroom  nor  that  per- 
sons with  the  ordinary  use  of  their  senses  would 
precipitately  open  doors  therefrom  and  enter  without 
thought  as  to  where  they  led." 

To  the  same  effect  is  McNaughton  v.  Illinois  Central 
R.  R.,  113  N.  W.  844  (where  there  is  also  a  diagram  of  the 
premises).  In  that  case  plaintiff  entered  the  women's  wait- 
ing room  of  a  depot  and,  instead  of  proceeding  ahead  to 
the  toilet  room  where  she  intended  going,  plaintiff  opened 
a  door  to  her  left,  supposing  it  to  be  the  toilet  room, 
stepped  in  and  fell  to  the  bottom  of  the  basement  stair- 
way. Leaving  the  door  unlocked  was  alleged  to  be  negli- 
gent. Plaintiff  here  was  to  be  a  passenger  on  the  railroad 
and  was  an  invitee  to  whom  even  a  greater  duty  was  owed 
than  to  the  present  plaintiff.  The  Court  said: 

"But  it  can  hardly  be  said  that  a  closed  door  to 
the  stairway  down  to  a  basement  with  door  knob  and 
catch  constitutes  a  trap  or  pitfall.  Every  precaution 
had  been  taken,  save  that  of  locking  it,  against  its 
improper  use.  The  heating  apparatus  was  located  in 
the  basement,  access  to  which  was  by  this  stairway, 
and  leaving  the  door  used  by  the  employees  fastened 
so  as  to  open  only  upon  turning  the  knob,  though 
unlocked,  especially  in  daylight,  when  any  one  upon 
opening  it  could  plainly  see  the  stairway,  was  not  a 


21 

negligent  act.  The  company  was  not  bound  to  antici- 
pate that  passengers  will  assume  that  every  door  from 
the  room  opens  into  a  toilet,  or  that  without  the  ordi- 
nary use  of  their  senses  they  will  precipitately  open 
the  doors  therefrom  and  enter  without  thought  as  to 
where  they  lead.  From  such  rooms  there  are  several 
doors,  and  no  one  has  the  right  to  act  unreservedly 
upon  the  belief  that  any  door  would  be  locked  unless 
intended  for  some  particular  purpose.  The  fact  that 
a  door  is  there  is  a  warning  that  it  is  the  means  of 
exit  or  of  entrance  from  or  to  some  other  apartment, 
and  a  way  up  or  down  stairs,  or  to  a  baggage  room, 
or  to  a  closet;  and  no  one  has  the  right  to  assume, 
without  knowledge,  or  its  equivalent,  the  character  of 
the  place  to  which  it  affords  access.  The  door  was 
maintained  in  a  way  convenient  for  the  employees  in 
caring  for  the  furnace,  and  not  dangerous  to  the 
public. ' ' 

In  the  case  of  McMullen  v.  M.  <&  M.  Hotel  Company,  290 
N.  W.  3,  where  a  person  who  entered  a  drug  store  to  use 
the  telephone  and  was  directed  ''right  over  there"  by  the 
manager  who  pointed  to  the  telephone,  it  was  held  that 
that  person  was  a  licensee  when  she  sued  for  injuries 
suffered  by  reason  of  a  fall  through  a  trap  door  near  the 
telephone.  Plaintiff  in  that  case  contended  that,  even  con- 
sidering she  was  a  mere  licensee,  nevertheless,  that  the 
manager  of  the  store  had  directed  her  to  a  place  without 
warning  her  of  the  existence  of  the  trap  door  and  the 
danger  of  falling  into  it.  Plaintiff  there  alleged  that  the 
manager,  as  a  reasonably  careful  and  prudent  man,  should 
have  known  under  all  the  circumstances  that  the  door  was 
open  and  should  have  warned  plaintiff.  The  Court  said: 

''Such  contention  is  without  merit.  To  adopt  it 
would  be  to  disregard  the  rule  as  to  a  mere  licensee, 
and  permit  recovery  on  the  basis  of  ordinary  negli- 
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gence.  Under  our  decisions  above  reviewed,  such  is 
not  the  hiw.  Eecovery  by  a  licensee  must  be  based 
upon  wanton  or  wilful  misconduct  on  the  part  of  the 
party  to  be  charged.  The  evidence  failed  to  sustain 
plaintiff's  contention  that  the  defendant  hotel  com- 
pany was  guilty  of  any  such  conduct." 

The  case  of  Thalheimer  Bros.  v.  Casci,  168  S.  E.  433, 
is  helpful.  There  a  customer  requested  the  use  of  a  toilet 
in  a  store  and  was  directed  to  the  employees'  toilet  in  the 
basement.  While  searching  for  the  toilet,  plaintiff  entered 
a  basement  door  and  fell  down  the  steps.  As  to  her  status, 
the  Court  said: 

''The  case,  like  most  cases,  decides  itself  when  the 
facts  have  been  sifted  out.  Plaintiff  knew  that  she 
was  being  directed  to  a  place  where  customers  were 
not  sent  except  in  emergencies.  But  whether  she  knew 
this  or  not,  she  did  not  go  where  she  was  told  to  go, 
but  into  a  pplace  which  was  not  a  public  part  of  the 
storeroom.  Manifestly,  she  was  not  an  invitee  if  she 
went  where  she  was  not  invited,  and  she  was  not  a 
licensee  if  she  went  where  she  had  no  license  to  go. 
The  utmost  that  we  can  say  is  that  she  was  but  a  bare 
licensee — perhaps  it  would  be  more  accurate  to  say 
that  she  was  an  uuAvitting  trespasser.  To  the  store- 
room generally  she  was  an  invitee,  but  she  was  by  no 
implication  invited  to  go  into  that  part  of  it  not  in- 
tended for  use  by  customers,  nor  did  she,  as  a  matter 
of  fact,  go  there  in  such  capacity."  (Italics  supplied.) 

In  the  case  of  Herzog  v.  Hemphill,  93  Pac.  899,  where 
plaintiff's  intestate,  a  customer  in  defendant's  store,  was 
killed  when  he  fell  through  an  opening  at  the  end  of  a  cul 
de  sac  on  the  stairway  going  to  the  urinal,  it  was  held 
that  the  deceased  was  a  licensee  as  to  that  portion  of  the 
premises  and  that,  as  the  urinal  was  not  one  generally 
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used  by  the  public,  the  defendant  could  not  be  liable  for 
injuries  received  by  persons  going  to  and  from  such  place. 
The  Court  said: 

'*  There  is  no  allegation  that  the  urinal  was  de- 
signed or  maintained  for  the  use  of  patrons  of  the 
store;  nor  any  allegation  that  it  was  designed  for  use 
or  used  as  a  part  of  the  business  conducted  on  the 
premises." 

In  the  case  of  Schmidt  v.  Bauer,  22  Pac.  256,  it  was 
held  that  there  was  no  actionable  negligence  where  a  plain- 
tiff on  his  return  from  the  urinal  went  through  a  door 
where  the  floor  had  been  taken  up  and  was  injured.  The 
plaintiff  was  held  to  be  an  invitee  in  defendant's  saloon, 
but  a  licensee  as  to  that  of  the  premises  where  the  urinal 
was  located  and  at  which  plaintiff  had  no  business  mth 
defendant. 

It  is  apparent  from  the  authorities  that  a  person  using 
a  toilet  in  the  status  of  a  licensee  has  no  greater  rights 
than  a  mere  trespasser  and  in  the  absence  of  wanton  or 
wilful  conduct  or  failure  to  use  due  care  when  such  per- 
son is  in  a  place  of  danger,  no  liability  attaches  to  the 
occupant  of  the  premises  for  injuries  to  such  bare  li- 
censee. A  condition  of  the  premises  or  a  direction  is  not 
wanton  or  wilful  conduct.  Mrs.  King  was  not  in  a  place 
of  danger,  but  used  a  doorway  and  walked  into  a  stair- 
way of  her  own  accord  and  volition. 
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V. 

The  complaint  shows  on  its  face  that  Mrs.  King  was 
guilty  of  contributory  negligence  in  walking  into  a 
dark  opening  which  she  presumed  to  be  the  toilet. 

Where  there  is  no  wilful  or  wanton  conduct  shown  the 
defense  of  contributory  negligence  is  available  to  the  de- 
fendant in  Nevada. 

Crosman  v.  Southern  Pacific  Co.,  194  Pac.  839. 

As  we  have  heretofore  shown,  the  allegations  of  the 
complaint  do  not  constitute  wilful  or  wanton  conduct  on 
the  part  of  Appellee  or  his  agents.  Therefore,  the  negli- 
gence of  Mrs.  King  herself  may  be  used  as  a  defense  and, 
where  it  appears  on  the  face  of  the  complaint,  it  nega- 
tives the  cause  of  action.  Mrs.  King  entered  the  rear  of 
Appellee's  premises  and  although  she  could  see  '* reason- 
ably clearly  (Tr.  p.  7)  she  continued  to  walk  into  semi- 
darkness.  Furthermore,  she  did  not  ascertain  the  where- 
abouts of  the  light,  but  opened  the  cellar  door  and  walked 
therein. 

In  Crosman  v.  Southern  Pacific  Co.,  supra,  where  plain- 
tiff, on  a  velocipede,  was  struck  by  defendant's  engine, 
the  Court  held  plaintiff  to  be  contributorily  negligent  in 
proceeding  through  the  dark,  although  defendant's  engine 
had  no  lights  and  gave  no  warning. 

See  also  Schmidt  v.  Bauer,  22  Pac.  256. 
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VI. 

The  act  of  Mr.  King  in  directing  his  wife  was  not 
binding  on  Appellee  as  it  was  not  in  the  course  of 
employment  and  did  not  reasonably  tend  to  dis- 
charge the  duties  of  that  employment. 

Conceding,  but  not  admitting,  that  Mr.  King  had  the 
right  to  invite  his  wife  to  accompany  him  on  the  trip,  still 
there  are  no  allegations  to  show  any  authority  to  invite 
Mrs.  King  on  the  premises,  especially  for  the  purpose 
of  using  the  toilet.  In  the  case  of  Nevada  Transfer  and 
Warehouse  Co.  v.  Peterson,  99  Pac.  (2d)  633,  upon  which 
Appellants  place  so  much  reliance,  the  plaintiff  in  that 
case,  while  on  the  premises  of  the  defendant,  was  request- 
ed by  another  employee  to  do  an  act  which  actually  was 
in  discharge  of  the  employe's  duties  and  tended  to  facili- 
tate and  benefit  the  defendant.  No  benefit  to  Yancey  can 
be  shown  by  Mrs.  Bang's  use  of  the  toilet. 

In  the  Restatement  of  Agency,  Section  242,  the  liability 
to  an  invitee  of  a  servant  is  stated  to  be: 

'*A  master  is  not  subject  to  liability  for  the  con- 
duct of  a  servant  towards  a  person  harmed  as  the 
result  of  accepting  or  soliciting  from  the  servant  an 
invitation,  not  binding  upon  the  master,  to  enter  or 
remain  upon  the  master's  premises  or  vehicle,  al- 
though the  conduct  which  immediately  causes  the 
harm  is  within  the  scope  of  the  servant's  employ- 
ment. ' ' 

In  the  case  of  Corbett  v.  Spanos,  173  Pac.  769,  the 
plaintiff  had  lunch  at  defendant's  candy  and  lunch  counter 
and  thereafter  requested  use  of  the  toilet.  An  employee 
directed  her  beyond  the  partition  dividing  the  store  to  a 
toilet  in  the  rear  thereof  used  by  employees.  On  returning 
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from  the  toilet  to  the  front  of  the  store,  plaintiff  fell  into 
an  opening  caused  by  a  trap  door  being  lifted  during  the 
time  she  was  in  the  toilet  but  which  was  closed  when  she 
first  went  through  the  passageway.  The  Court  held  that 
(1)  plaintiff  was  a  mere  licensee,  (2)  that  no  duty  had 
been  violated  as  to  plaintiff  by  opening  the  trap  door 
while  she  had  yet  to  return,  and  (3)  that  the  direction  of 
the  servant  in  allowing  plaintiff  to  use  the  toilet,  was  not 
binding  on  the  defendant  so  as  to  make  plaintiff  an  in- 
vitee. On  page  770,  the  Court  said; 

*' While  in  the  complaint  in  the  case  at  bar  it  was 
alleged  that  the  so-called  dressing-room  was  placed 
by  the  defendant  Spanos  at  the  disposal  of  his  custo- 
mers and  as  an  inducement  to  have  customers  patron- 
ize his  business,  absolutely  no  evidence  in  support 
of  this  allegation  was  produced  at  the  trial  except 
the  fact  that,  on  the  single  occasion  when  plaintiff 
was  injured,  she  was  shown  to  it  by  an  attendant  in 
response  to  her  query  as  to  whether  or  not  there  was 
a  dressing  room  in  the  place.  It  affirmatively  appeared 
in  the  evidence  that  there  was  no  sign  on  the  door  to 
the  passageway  leading  to  the  toilet  in  question  to 
indicate  that  there  was  a  dressing  room  there  for  the 
use  of  customers,  and  the  simple  equipment  of  the 
room  itself,  as  well  as  its  situation  in  a  poorly  lighted 
passageway,  negatives  the  idea  that  it  was  intended 
for  the  use  of  any  one  other  than  Spanos'  employees. 
The  attendant  who  showed  plaintiff  the  way  was  not 
called  to  testify  upon  the  trial,  and  no  authority  in 
her  to  permit  the  use  of  the  room  by  the  patrons  of 
the  place  was  shown.  In  the  absence  of  such  showing, 
no  inference  of  a  general  invitation  or  inducement 
by  the  proprietor  of  the  store  such  as  is  alleged  in 
the  complaint  can  be  legitimately  drawn  from  this 
single  instance  of  its  use  by  permission  of  his  servant. 
The  only  duty  of  a  proprietor  of  a  store  to  a  mere 
licensee,   when  in  that  portion  of  the  premises  not 
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customarily  used  by  the  public,  and  to  which  the 
licensee  is  not  expressly  or  impliedly  invited,  is  to 
avoid  doing  any  wilful  or  wanton  injury  to  such 
licensee,  and  no  such  injury  is  shown  by  the  record 
in  the  case  at  bar." 

In  the  case  of  Keeran  v.  Spurgeon  Merc.  Co.,  191  N.  W. 
99,  the  plaintiff  returned  to  defendant's  store  to  secure 
an  article  which  he  had  left  there  for  safe  keeping,  and 
was  directed  by  a  clerk  behind  the  counter,  and  thereupon 
was  injured  when  he  fell  down  unlighted  stairs  concealed 
behind  the  counter.  As  to  the  permission  of  the  clerk  to 
plaintiff,  it  was  said: 

"It  is  insisted,  however,  that  the  conversation  of 
the  appellant  with  the  clerk  in  the  store  was  an  ex- 
press invitation  to  the  appellant  to  go  to  the  place  in 
question  to  get  his  coat,  and  that  this  conversation 
rendered  him  an  invitee.  Giving  to  the  conversation 
the  broadest  construction  that  could  fairly  be  placed 
upon  it,  it  was  no  more  than  a  permission,  or  license, 
to  the  appellant  to  go  to  the  place  in  question  and 
get  the  coat  for  himself.  It  was  not  an  invitation  to 
the  appellant  to  do  anything  whatever  in  connection 
with  the  business  of  the  appellee.  Furthermore,  in 
this  connection  there  is  no  evidence  that  the  lady 
clerk  who  told  the  appellant  where  she  had  placed  the 
coat  had  any  authority,  express  or  implied,  to  invite 
the  appellant  to  go  behind  the  counter  to  the  place 
in  question." 

There  is  nothing  in  the  complaint  which  shows  that  the 
directions  given  by  Mr.  King  to  his  wife  in  any  way  relate 
to  Appellee's  business  or  connects  Mrs.  King  with  that 
business  and,  furthermore,  there  is  nothing  which  Mrs. 
King  was  requested  to  do  on  the  premises  which  dis- 
charges any  duty  of  Mr.  King  to  Appellee  nor  which 
facilitates,  benefits  or  is  of  advantage  to  Appellee. 
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CONCLUSION 

In  view  of  the  foregoing,  it  is  believed  that  the  District 
Court  was  right  in  holding  that  Mrs.  King  was  a  licensee 
and  that  Appellee  had  violated  no  duty  to  a  person  in 
such  status,  and  in  further  holding  that  the  employment 
of  Mr.  King  and  his  conduct  in  directing  Mrs.  King  was 
not  of  such  character  as  would  make  Appellee  liable  in 
law  for  Mrs.  King's  injuries.  It  is  respectfully  submitted 
that  the  judgment  of  the  District  Court  should  be  affirmed. 

Dated:  Reno,  Nevada,  August  U.,  1944. 

Respectfully  submitted, 

E.  F.  LuNSFOED  and 
Bert  Goldwater, 

Attorneys  for  Appellee. 
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Jessie  F.  King  and  George  C.  King, 

Appellants, 
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firm  and/or  fictitious  name  of  Yancey 

Insulation  Co., 

Appellee. 


Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Nevada. 


REPLY  BRIEF  FOR  APPELLANTS. 


APPELLEE'S  STATEMENT  OF  THE  CASE. 

The  motion  to  dismiss  takes  the  })lace  of  the  old 
demurrer.  It  was  made  to  the  comi)laint  filed  in  the 
District  Court.  No  motion  was  made  to  strike  any 
part  of  that  complaint.  Appellants  are  entitled  to  have 
taken  as  j)roved  every  fact  stated  in  the  c()mi)laint  and 
essential  to  recovery,  and  every  inference  of  fact  tliat 
can  be  properly  drawn  therefrom,  and  appellants  are 
entitled  to  the  benefit  of  all  presumption. 


Appellee's  restatement  of  the  case  fails  to  include 
many  of  the  important  facts,  excludes  all  the  infer- 
ences of  fact,  and  giA^es  the  appellants  no  benefit  of 
any  i^resumption. 


APPELLEE  DISAGREES  WITH  ERIE  RAILROAD  CO. 
V.  TOMPKINS,  304  U.  S.  64. 

Of  course,  Erie  Railroad  Co.  v.  Tompkins  is  a  mile- 
stone in  the  growth  and  development  of  American 
jurisprudence.  Appellee  is,  of  course,  entitled  to  dis- 
agree with  that  case,  but  presently  must  find  himself 
bound  by  that  decision. 

The  legal  issues  involved  not  being  covered  by  the 
Federal  Constitution  or  by  Acts  of  Congress,  the  law 
to  be  applied  is  the  law  of  Nevada  as  declared  by  its 
highest  Court. 

Applying  this  doctrine  we  find  that  the  highest 
Court  in  Nevada  has  established  the  following  prin- 
ciples : 

1.  The  duty  owed  to  a  licensee  is  (a)  not  to  wan- 
tonly or  willfully  injure  him,  and  (b)  to  exercise  due 
care  to  prevent  his  injuries  after  his  presence  in  a 
place  of  danger  is  discovered. 

2.  To  an  express  invitee  Yancey  owed  the  duty  of 
ordinary  care. 

3.  The  wife  engaged  in  something  for  the  benefit  of 
Yancey,  even  without  the  express  invitation  of  the 
husband,  became  an  invitee  by  implication. 


From  the  facts  appearing  in  the  complaint  the  in- 
ferences that  may  be  drawn  therefrom,  and  the  pre- 
sumi)tions  to  which  appellants  are  entitled,  it  would 
seem  very  clear  that  the  following-  results  ensue : 

1.  Ai)pellee,  through  his  servant,  was  guilty  of 
wanton  negligence  as  that  term  is  construed  in  Cros- 
man  v.  Southern  Pac.  Co.,  194  Pac.  (Nev.  1921)  839. 

2.  It  certainly  cannot  be  successfully  controverted 
that  Yancey's  servant  knew  of  the  presence  of  the 
wife,  and  by  his  directions  to  her,  failed  to  exercise 
due  care.  The  opinion  of  the  District  Court  finds  the 
negligence  to  exist. 

3.  Where  the  wife  had  only  one  purpose,  as  it 
appears  from  the  complaint,  and  that  to  aid  in  the 
prosecution  of  Yancey's  business  by  making  possible 
the  husband's  long  and  arduous  trip  for  the  benefit  of 
Yancey,  it  would  seem  equally  clear  that  the  wife  was 
an  express  invitee  by  implication,  even  if  for  the  i)ur- 
pose  of  this  thought  it  were  not  determined  that  she 
was  expressly  an  invitee  by  the  invitation  of  her 
husband. 


APPELLEE'S  POINT  THAT:  "MRS.  KING  WAS  GUILTY  OF  CON- 
TRIBUTORY NEGLIGENCE  IN  WALKING  INTO  A  DARK 
OPENING." 

In  the  first  place  such  is  not  the  fact.  As  stated  in 
the  complaint  thei-e  was  a  considerable  amount  of 
light,  in  that  the  light  coming  over  the  pai'tition 
lighted  the  ui)per  portions  of  the  walls  of  the  stairway 


giving  a  complete  picture  of  what  appeared  to  be  the 
walls  of  the  toilet. 

In  Nevada  Transfer  d'  Warehouse  Co.  v.  Peterson, 
99  Pac.  (2d)  (Nev.)  633,  the  Nevada  Supreme  Court, 
at  page  639,  said : 

"We  think  the  question  of  Mrs.  Peterson's 
negligence  was  for  the  jury.  As  previously  stated, 
she  did  not  proceed  in  total  darkness.  The  reflec- 
tion of  light  in  the  receiving  room  was  sufficient 
to  enable  her  to  see  the  floor,  but  it  looked  level 
in  front  of  her.  She  was  corroborated  as  to  this 
deceptive  appearance  by  her  husband,  who  testi- 
fied 'I  could  see  very  high  up.  You  could  see  the 
floor  but  you  could  not  possibly  see  the  hole  unless 
you  knew  it  was  there.'  " 
******* 

"On  the  same  evidence  the  jury  had  the  right 
to  find  that  the  danger  was  not  obvious.  Also  the 
question  as  to  wiiether  the  danger  was  know^n  to 
Mrs.  Peterson  on  account  of  her  knowledge  of  the 
presence  of  the  unguarded  runway,  in  the  receiv- 
ing room,  was  for  the  jury  *  *  *" 

Again  at  page  638,  the  Nevada  Court  said : 

"Appellant  presents  cases  to  the  effect  that  it 
is  contributory  negligence,  as  a  matter  of  law,  for 
a  person  to  proceed  in  darkness  in  unfamiliar  sur- 
roundings, when  he  is  unaware  of  W'hat  the  dark- 
ness contains.  But  we  think  these  cases  may  be 
distinguished  from  the  instant  one.  The  jury 
could  w-ell  have  found  that  Mrs.  Peterson  did  not 
enter  or  proceed  in  a  room  clothed  in  total  dark- 
ness." 


In  \Seavy  v.  I.X.L.  Laundry  Co.,  108  Pac.  (2d) 
(Nev.)  853,  the  Supreme  Court  of  Nevada  considered 
this  same  subject  at  page  858: 

^'The  respondent  did  not  proceed  in  total  dark- 
ness. The  reflection  of  light  in  the  room  was  suffi- 
cient for  him  to  see  the  toilet  bowl  and  to  pro- 
ceed to  it.  (In  proceeding  he  fell  into  a  hole  in  the 
floor  just  as  the  wife  fell  into  the  stairway.)  We 
think,  under  all  of  the  circumstances  here,  that 
the  question  was  one  for  the  trial  court  to  deter- 
mine, and  on  the  evidence  presented  the  court  was 
justified  in  finding  that  the  danger  was  not  obvi- 
ous." (Interploation  of  facts  of  Seavy  case  sup- 
plied.) 


CONCLUSION. 

It   ia  rospootfuliy  aubiaittod  t:iet  tha 
Judt^ont  of  tho  !:i8ti*Iot  Court  ohould   bo 
rovorsod  and  the  motion  roni«ndod. 

Dated,  Reno,  Nevada, 
August  21, 1944. 

Resj^ectfully  submitted, 
Clyde  D.  Souter, 

Attorney  for  Appellants. 
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2  United  States  of  America 

In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Cen- 
tral Division. 

No.  16564  Cr. 

UNITED  STATES  OF  AMERICA, 

Appellant, 

T. 

HERMAN  ROSENWASSER,  an  individual  doing 
business  under  the  firm  name  and  style  of 
PERFECT  GARMENT  COMPANY, 

Appellee. 
CITATION 

United  States  of  America — ss. 

To:  Herman  Rosenwasser,  an  individual  doing 
business  under  the  firm  name  and  style  of  Perfect 
Garment  Company. 

Greetings : 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  at  San  Francisco,  Cali- 
fornia, within  forty  (40)  days  from  the  date  hereof, 
pursuant  to  an  appeal  duly  allowed  and  filed  in  the 
office  of  the  Clerk  of  the  District  Court  of  the 
United  States,  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  wherein  the  United  States 
of  America  is  the  Appellant  and  you  are  the  Ap- 
pellee, to  show  cause,  if  any  there  be,  why  the  judg- 
ment and  order  made  and  entered  by  the  District 
Court  on  the  27th  day  of  March,  1944,  suppressing 
the  evidence  and  ordering  the  return  thereof  should 
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not  be  corrected,  and  why  speedy  justice  should  not 
be  done  to  the  parties  in  that  [3]  behalf. 

Witness :  The  Honorable  Peirson  M.  Hall,  United 
States  District  Judge  for  the  Southern  District  of 
California,  Central  Division,  on  the  25th  day  of 
April,  1944. 

PEIRSON  M.  HALL, 

United  States  District  Judge, 
Southern  District  of  Cali- 
fornia, Central   Division. 

Service  of  the  above  citation  is  hereby  acknowl- 
edged this  2nd  day  of  May,  1944. 

BERNARD  B.  LAVEN 
Attorney  for  Appellee. 

[Endorsed] :   Filed  May  3,  1944.  [4] 


[Title  of  District  Court  and  Cause.] 
DOCKET  ENTRIES 

1-25-44     Ent  ord.  filing  &  fid.  Info.  &  releasg.  deft 

O.R. 

*  •»     * 

3-  3-44  Fid.  mot.  to  quash  inform.,  demurrer,  mot. 
to  suppress  &  affid.  of  deft,  in  su])p.  of  mot. 

to  sui)press. 

*  *     * 

3-  6-44  Ent.  fur  procs.  hrg.  on  deft's  mot.  to  sup- 
press &  ent.  ord.  grantg.  &  ent.  fur.  ord. 
that  hrg.  on  deft's.  plea  of  former  jeoj)- 
ardy,  deft's  mot.  to  quash  ca.  &  every  et.  & 
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demurrer  be  eont.  to  3-27-44  at  10  A.M.  & 

cont.  to  said  date  for  entry  of  plea.  [5] 

*     *     * 

At  a  stated  term,  to-wit:  The  September  Term, 
A.  D.  1943,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Div- 
ision of  the  Southern  District  of  California,  held  at 
the  Court  Room  thereof,  in  the  City  of  Los  Angeles 
on  Tuesday  the  25th  day  of  January  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty- 
four. 

Present:  The  Honorable  J.  F.  T.  O'Connor,  Dis- 
trict Judge. 

[Title  of  Cause.] 

No.  16,564 — Crim. 

ORDER  THAT  INFORMATION  BE  FILED 
AND  DEFENDANT  RELEASED  ON  HIS 
OWN  RECOGNIZANCE 

On  motion  of  Ray  H.  Kinnison,  Esq.,  Assistant 
IT.  S.  Attorney,  appearing  for  the  Government,  who 
presents  an  Information  to  the  Court  in  this  cause, 
it  is  ordered  that  the  said  Information  be  filed  and 
that  the  defendant,  Herman  Rosenwasser,  doing 
business  under  the  firm  name  and  style  of  Perfect 
Garment  Co.,  be,  and  he  hereby  is,  released  on  his 
own  recognizance.  [6] 
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[Title  of  District  Court  and  Cause.] 
INFORMATION 

Violations  of  29  U.S.C.A.  Sections  15(a)(1),  15(a) 
(2)  and  15(a)(5),  Fair  Labor  Standards  Act 
of  1938. 

Count  One 
Charles  H.  Carr,  United  States  Attorney  in  and 
for  the  Southern  District  of  California,  who  for 
the  United  States  in  this  behalf  prosecutes  in  his 
own  proper  person,  and  with  leave  of  court  first 
had  and  obtained,  gives  the  court  here  to  under- 
stand and  to  be  informed  as  follows,  to-wit: 

1.  That  Herman  Rosenwasser  of  the  City  of  Los 
Angeles,  Los  Angeles  County,  California,  within  the 
Central  Division  of  the  Southern  District  of  Cali- 
fornia, the  defendant  herein,  is,  and  at  all  times 
hereinafter  referred  to,  was  the  sole  owner  and  op- 
erator of  a  place  of  business  and  manufacturing 
plant  which  he  operates  under  the  fictitious  firm 
name  of  Perfect  Garment  Company; 

2.  That  the  defendant  Herman  Rosenwasser  is, 
and  at  all  times  hereinafter  referred  to,  was  en- 
gaged under  the  fictitious  firm  name  and  style  of 
Perfect  Garment  Company  in  the  business  of  pro- 
ducing men's  and  women's  coats  and  suits  and 
Army  and  Navy  Officers'  uniforms;  that  in  the 
course  of  said  business  he  procures  and  obtains  raw 
materials,  manufactures  and  produces  therefrom 
men's  and  women's  coats  and  suits  and  Army  and 
Navy  Officers'  uniforms  and  sells  and  ships  such 
garments ; 
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3.  That  the  defendant  Herman  Rosenwasser  iS', 
and  at  all  times  hereinafter  referred  to,  was  in 
charge  of  the  aforesaid  manufacture  and  produc- 
tion operations  conducted  by  him  and  engaged  in 
the  supervision  and  [7]  direction  of  all  employees 
employed  by  him; 

4.  That  the  defendant  Herman  Rosenwasser  is 
and  at  all  times  hereinfater  referred  to  was,  an 
employer  within  the  meaning  of  and  subject  to  the 
provisions  of  the  Fair  Labor  Standards  Act  of 
1938;  that  the  men's  and  women's  coats  and  suits 
and  Army  and  Navy  officers'  uniforms  manufac- 
tured and  produced  by  the  defendant  Herman  Ros- 
enwasser were,  at  all  times  hereinafter  referred  to, 
manufactured  and  produced  b}'-  liim  with  the  intent 
on  the  part  of  the  said  defendant  Herman  Rosen- 
wasser that  all  or  some  part  of  said  goods  would 
be  sold,  shipped,  transported  and  delivered  to  cus- 
tomers at  points  outside  the  State  of  California; 
that  a  substantial  portion  of  the  said  coats  and 
suits  and  uniforms  so  produced  were  sold,  shipped, 
transported  and  delivered  to  customers  at  points 
outside  the  State  of  California;  that  in  x3roducing 
the  said  coats,  suits  and  uniforms  the  defendant 
Herman  Rosenwasser  produced  goods  for  interstate 
commerce  within  the  meaning  of  the  Fair  Labor 
Standards  Act  of  1938; 

5.  That  the  defendant  Herman  Rosenwasser,  at 
all  times  hereinafter  referred  to,  employed  and  per- 
mitted and  suffered  to  work  in  the  production  of 
goods,  to- wit:  coats,  suits  and  uniforms,  as  afore- 
said, numerous  persons  who  were  employees  within 
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the  meaning  of  the  Fair  Labor  Standards  Act  of 
1938; 

6.  That  a  large  proportion  of  the  said  employees 
was  engaged,  at  all  times  hereinafter  referred  to,  in 
the  production  of  goods,  to-wit :  coats,  suits  and  uni- 
forms, for  interstate  commerce  within  the  meaning 
of  the  Fair  Labor  Standards  Act  of  1938; 

7.  That  on  October  21,  1938,  the  duly  appointed 
Administrator  of  the  Wage  and  Hour  Division  of 
the  United  States  Department  of  Labor,  pursuant 
to  the  authority  vested  in  him  by  Section  11(c)  of 
the  Fair  Labor  Standards  Act  of  1938,  duly  issued 
regulations  on  records  to  be  kept  by  employers  sub- 
ject to  any  provision  of  the  Fair  Labor  Standards 
Act  of  1938;  that  the  said  regulations  were  pub- 
lished in  the  Federal  Register  of  October  22,  1938, 
and  are  known  as  Title  29,  Chapter  V,  Code  of 
Federal  Regulations,  Part  516; 

8.  That  the  defendant  Herman  Rosenwasser  em- 
ployed, within  the  [8]  meaning  of  the  Fair  Labor 
Standards  Act  of  1938,  one  Grace  Walton  during 
the  workweek  beginning  April  5,  1942,  and  ending 
April  11,  1942,  in  the  production  of  goods,  to-wit: 
men's  and  women's  coats  and  suits  and  Army  and 
Navy  Officers'  unifoiTns,  for  interstate  commerce, 
and  the  defendant  Hei^man  Rosenwasser  on  or  about 
April  11,  1942,  in  the  City  of  Los  Angeles,  Los  An- 
i^-eles  County,  within  the  Central  Division  of  the 
Southern  District  of  California,  within  the  juris- 
diction of  this  court,  did  unlawfully  and  wilfully 
make  and  cause  to  be  made  a  record  required  by 
and  kept    ])ursuant    to    the    provisions    of    Section 
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11(c)   of  the  Fair  Labor  Standards  Act  of  1938, 
and  the  regulations  duly  issued  thereunder,  herein- 
above referred  to  and  known  as  Title  29,  Chapter 
V,  Code  of  Federal  Regulations,  Part  516,  then  and 
there  knowing  such  record  to  be  false  in  a  material 
respect;  that  is  to  say,  the  defendant  Herman  Ros- 
enwasser  did,  on  or  about  April  11,  1942,  in  the 
City  of  Los  Angeles,  County  of  Los  Angeles,  within 
the  Central  Division  of  the  Southern  District  of 
California,  within  the  jurisdiction  of  this  court,  im- 
lawfully  and  wilfully  make  and  cause  to  be  made 
on  a  time  sheet  of  said  defendant,  Herman  Rosen- 
wasser,  said  time  sheet  bearing  the  name  "Grace 
Walton'^  and  the  date  "Apr-11-42",  the  following 
entries  in  a  column  entitled  "Reg.  Hrs",  to- wit: 
opposite  the  word  "Monday"  "8";  opposite  "Tues- 
day" "8";  opposite  "Wednesday"  "8";  opposite 
"Thursday"    "8";    opposite    "Friday"    "8";    and 
opposite  "total"  "40";  which  said  entries  purport 
to  show  and  in  substance  and  effect  declare  that  the 
hours  worked  by  the  said  Grace  Walton  during  the 
workweek  commencing  April  5,  1942,  and  ending 
April  11,  1942,  were  40,  whereas  in  truth  and  in 
fact,  as  the  defendant,  Herman  Rosenwasser,  then 
and   there   well   knew,   the  hours   worked  by   said 
Grace  Walton  during  said  workweek  were  not  40 
and  in  fact  were  49 ; 

Against  the  peace  and  dignity  of  the  United 
States  of  America,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  (Fair 
Labor  Standards  Act  of  1938.)  [9] 
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Count  Two 
And  the  said  United  States  Attorney,  in  the  man- 
ner and  form  aforesaid,  further  informs  the  court 
that: 

1.  Each  and  every  allegation  contained  in  para- 
graphs 1  to  7  inclusive  of  the  First  Count  of  this 
Information  is  hereby  referred  to  and  made  a  part 
of  this  count  and  incorporated  by  reference  with 
the  same  force  and  effect  as  if  here  set  f oi*th  m  full ; 

2.  That  the  defendant,  Herman  Rosenwasser, 
employed  within  the  meaning  of  the  Fair  Labor 
Standards  Act  of  1938,  one  Nadya  Galloway,  dur- 
ing the  workweek  beginning  March  29,  1942,  and 
ending  April  4,  1942,  in  the  production  of  goods, 
to-wit:  men's  and  women's  coats  and  suits  and 
Army  and  Navy  officers'  uniforms,  for  interstate 
commerce,  and  the  defendant,  Hei-man  Rosen- 
wasser, on  or  about  April  4,  1942,  in  the  City  of 
Los  Angeles,  Los  Angeles  County,  within  the  Cen- 
tral Division  of  the  Southern  District  of  Cali- 
fornia, within  the  jurisdiction  of  this  Court,  did  un- 
lawfully and  wilfully  make  and  cause  to  be  made 
a  record  required  by  and  kept  pursuant  to  the  pro- 
visions of  Section  11(c)  of  the  Fair  Labor  Stan- 
dards Act  of  1938,  and  the  regulations  duly  issued 
thereunder,  hereinabove  referred  to  and  known  as 
Title  29,  Chapter  V,  Code  of  Federal  Regulations, 
Part  516,  then  and  there  knowing  such  record  to  be 
false  in  a  material  respect;  that  is  to  say,  the  de- 
fendant, Herman  Rosenwasser,  did,  oti  or  about 
April  4,  1942,  in  the  City  of  Los  Angeles,  County  of 
Los  Angeles,   within   the   Central   Division   of  the 
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Southern  District  of  California,  within  the  juris- 
diction of  this  Court,  unlawfully  and  wilfully  make 
and  cause  to  be  made  on  a  time  sheet  of  said  de- 
fendant, Herman  Rosenwasser,  said  time  sheet  bear- 
ing   the    name    "Nadya    Calloway"    and   the   date 
"April  4,  1942,"  the  following  entries,  to-wit:  op- 
posite "Monday";  after  the  word  "In"  "8",  after 
the  word  "Out"  "4",  in  a  column  entitled  "Reg. 
Hrs."  "7";   opposite  "Tuesday";  after  the  word 
"In"  "8",  after  the  word  "Out"  "4",  in  the  said 
column    "7";    opposite    "Wednesday";    after    the 
word  "In"  "8",  after  the  word  "Out"  "4",  in  the 
said  column  "7";  opposite  "Thursday";  after  the 
word  "In"  "8",  after  the  word  "Out"  "4",  in  said 
column  "7";   opposite  "Friday";   after  the  word 
"in"  "8",  after  the  word  "Out"  "4",  in  said  col- 
umn "7";  opposite  "Satur-  [10]  day";  after  the 
word  "In"  "8",  after  the  word  "Out"  "12",  in 
said  column  "4";  and  after  the  word  "Total"  "39"; 
which   said   entries   puri)ort   to   show   and   in  sub- 
stance and  effect  declare  that  the  hours  worked  by 
said   Nadya   Calloway  during  the  workweek   com- 
mencing March  29,  1942,  and  ending  April  4,  1942, 
were  39,  whereas  in  truth  and  in  fact,  as  defendant, 
Herman  Rosenwasser,  then  and  there  well  knew,  the 
hours  worked  by  said  Nadya  Calloway  during  said 
workweek  were  not  39  and  in  fact  were  45 ; 

Against  the  peace  and  dignity  of  the  United 
States  of  America,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  (Fair 
Labor  Standards  Act  of  1938.)  [11] 
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Count  III 
And  the  said  United  States  Attorney,  in  the  man- 
ner and  form  aforesaid,  further  informs  the  Court 
that: 

1.  Each  and  every  allegation  contained  in  para- 
graphs 1  to  7  inclusive  of  the  First  Count  of  this 
Information  is  hereby  referred  to  and  made  a  part 
of  this  count  and  incorporated  by  reference  with 
the  same  force  and  elfect  as  if  here  set  forth  in 
full: 

2.  That  the  defendant,  Herman  Rosenwasser, 
employed  within  the  meaning  of  the  Fair  Labor 
Standards  Act  of  1938,  one  Lukena  Patella,  during 
the  workweek  beginning  April  12,  1942,  and  ending 
April  18,  1942,  in  the  production  of  goods,  to-wit: 
men's  and  women's  coats  and  suits  and  Army  and 
Navy  officers'  uniforms,  for  interstate  commerce, 
and  that  the  defendant,  Herman  Rosenwasser,  on 
or  about  April  17,  1942,  in  the  City  of  Los  Angeles, 
Los  Angeles  Comity,  within  the  Central  Division  of 
the  Southern  District  of  California,  within  the 
jurisdiction  of  this  Court,  did  unlawfully  and  wil- 
fully make  and  cause  to  be  made  a  record  required 
by  and  kept  pursuant  to  the  provisions  of  Section 
11(c)  of  the  Fair  Labor  Standards  Act  of  1938, 
and  the  regulations  duly  issued  thereunder,  herein- 
above referred  to  and  known  as  Title  29,  Chapter 
V,  Code  of  Federal  Regulations,  Part  516,  then  and 
there  knowing  such  record  to  be  false  in  a  material 
respect ;  that  is  to  say,  the  defendant,  Herman  Ros- 
enwasser, did,  on  or  about  April  17,  1942,  in  the 
City  of  Los  Angeles,  County  of  Los  Angeles,  within 
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the  Central  Division  of  the  Southern  District  of 
California,  within  the  jurisdiction  of  this  Court,  un- 
lawfully and  wilfully  make  and  cause  to  be  made 
on  a  time  sheet  of  said  defendant,  Herman  Rosen- 
wasser,  said  sheet  bearing  the  name  ''Lukena 
Patella"  and  the  date  "April  17,  1942,"  the  follow- 
ing entries,  to-wit:  opposite  "Monday",  after  the 
work  "In"  "8:00",  after  the  word  "Out"  "5:00", 
in  a  column  entitled  "Reg.  Hrs."  "8";  opposite 
"Tuesday":  after  the  word  "In"  "8.00",  after  the 
word  "Out"  "5:00",  and  in  said  column  "8";  op- 
posite "Wednesday":  after  the  word  "In"  "8:00" 
after  the  word  "Out"  "4:30",  in  said  column  "8" 
opposite  "Thursday":  after  the  word  "In"  "8:00" 
after  the  word  "Out"  "5:30",  in  said  column  "8" 
opposite  "Friday":  after  the  word  "In"  "8:00" 
after  the  word  "Out"  [12]  "5:00",  in  said  colunm 
"8";  and  opposite  the  word  "Total"  "40":  which 
said  entries  purport  to  show  and  in  substance  and 
effect  declare  that  the  hours  worked  by  said  Lukena 
Patella  during  the  workweek  commencing  April  12, 
1942,  and  ending  April  18,  1942,  were  40,  whereas  in 
truth  and  in  fact,  as  defendant,  Herman  Rosen- 
wasser  then  and  there  well  knew  the  hours  worked 
by  said  Lukena  Patella  during  the  said  workweek 
were  not  40  and  in  fact  were  421/^; 

Against  the  peace  and  dignity  of  the  United 
States  of  America,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  (Fair 
Labor  Standards  Act  of  1938.)  [13] 
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Count  Four 
And   the    said    United    States    Attorney,    in    the 
manner  and  form  aforesaid,   further  informs   the 
Court:  that: 

1.  Each  and  every  allegation  contained  in  para- 
graphs 1  to  7  inclusive  of  the  First  Count  of  this 
Information  is  hereby  referred  to  and  made  a  part 
of  this  count  and  incorporated  by  reference  with 
the  same  force  and  effect  as  if  here  set  forth  in 
full: 

2.  That  the  defendant,  Herman  Rosenwasser,  em- 
ployed within  the  meaning  of  the  Fair  Labor 
Standards  Act  of  1938,  one  Jennie  Green,  during 
the  workweek  beginning  September  13,  1942,  and 
ending  September  19,  1942,  in  the  production  of 
goods,  to-wit:  men's  and  women's  coats  and  suits 
and  Army  and  Navy  Officers'  uniforms,  for  inter- 
state commerce,  and  that  the  defendant,  Herman 
Rosenwasser,  on  or  about  September  18,  1942,  in 
the  City  of  Los  Angeles,  Los  Angeles  County,  with- 
in the  Central  Division  of  the  Southern  District  of 
California,  within  the  jurisdiction  of  this  Court, 
did  unlawfully  and  wilfully  make  and  cause  to  be 
made  a  record  required  by  and  kept  pursuant  to 
the  provisions  of  Section  11(c)  of  the  Fair  Labor 
Standards  Act  of  1938,  and  the  regulations  duly  is- 
sued thereunder,  hereinabove  referred  to  and 
known  as  Title  29,  Chapter  V,  Code  of  Federal 
Regulations,  Part  516,  then  and  there  knowing  such 
record  to  be  false  in  a  material  res})ect;  that  is  to 
say,  the  defendant,  Herman  Rosenwasser,  did,  on 
or  about  September  18,  1942,   in  the  City  of  Los 
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Angeles,  County  of  Los  Angeles,  within  the  Cen- 
tral Division  of  the  Southern  District  of  Califor- 
nia, within  the  jurisdiction  of  this  Court,  unlaw- 
fully and  wilfully  make  and  cause  to  be  made  on  a 
time  sheet  of  the  said  defendant,  Herman  Eosen- 
wasser,  said  sheet  bearing  the  name  '*  Jennie 
Green"  and  the  date  "9/18/42",  the  following  en- 
tries, to-wit:  opposite  "Monday";  after  the  word 
"In"  "8',  after  the  word  "Out"  "4:30";  opposite 
"Tuesday":  after  the  word  "In"  "8",  after  the 
word  "Out"  "4:30":  opposite  "Wednesday":  after 
the  word  "In";  "8",  after  the  word  "Out"  "4:30"; 
opposite  "Thursday":  after  the  word  "In"  "8", 
after  the  word  "Out"  "4:30";  opposite  "Friday": 
after  the  word  "In"  "8",  after  the  word  "Out" 
"4:30";  which  said  entries  purport  to  show  and  in 
substance  and  [14]  effect  declare  that  said  Jennie 
Green,  during  the  workweek  commencing  Septem- 
ber 13,  1942,  and  ending  September  19,  1942,  did  not 
work  on  Saturday,  September  19,  1942,  whereas  in 
truth  and  in  fact  as  defendant,  Herman  Rosenwas- 
ser,  then  and  there  well  knew,  said  Jennie  Green  did 
work  on  Saturday,  September  19,  1943,  and  that  the 
total  hours  worked  by  said  Jennie  Green  in  said 
workweek  were  in  excess  of  those  recorded  by  the 
defendant  as  having  been  worked  by  said  Jennie 
Green. 

Against  the  peace  and  dignity  of  the  United 
States  of  America,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  (Fair  La- 
bor Standards  Act  of  1938.)  [15] 
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Count  V 
And  the  said  United  States  Attorney,  in  the  man- 
ner and  form  aforesaid,  further  informs  the  Court 
that: 

1.  Each  and  every  allegation  contained  in  para- 
graphs 1  to  7,  inclusive,  of  the  First  Count  of  tliis 
Information  is  hereby  referred  to  and  made  a  paii; 
of  this  count  and  incorporated  by  reference  with 
the  same  force  and  effect  as  if  here  set  forth  in  full. 

2.  That  the  defendant,  Herman  Rosenwasser,  em- 
ployed within  the  meaning  of  the  Fair  Laboi- 
Standards  Act  of  1938,  one  Joseph  Krayer  during 
the  workweek  beginning  October  4,  1942,  and  end- 
ing October  10,  1942,  in  the  production  of  goods, 
to-wit:  men's  and  women's  coats  and  suits  and  Army 
and  Navy  officers'  uniforms,  for  interstate  com- 
merce, and  that  the  defendant,  Herman  Rosenwas- 
ser, on  or  about  October  9,  1942,  in  the  City  of  Los 
Angeles,  Los  Angeles  County,  within  the  Central 
Division  of  the  Southern  District  of  California, 
within  the  jurisdiction  of  this  Court,  did  unlaw- 
fully and  wilfully  make  and  cause  to  be  made  a  rec- 
ord required  by  and  kept  pursuant  to  the  provisions 
of  Sec.  11(c)  of  the  Fair  Labor  Standards  Act  of 
1938,  and  the  regulations  duly  issued  thereunder, 
hereinabove  referred  to  and  known  as  Title  29, 
Chapter  V,  Code  of  Federal  Regulations,  Part  r)l(), 
then  and  there  knowing  such  record  to  be  false  in  a 
material  respect ;  that  is  to  say,  the  defendant,  Her- 
man Rosenwassei-,  did,  on  or  about  October  9,  1942, 
in  the  City  of  Los  Angeles,  County  of  Los  Angeles, 
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within  the  Central  Division  of  the  Southern  Dis- 
trict of  California,  within  the  jurisdiction  of  this 
Court,  unlawfully  and  wilfully  make  and  cause  to 
be  made  on  a  time  sheet  of  said  defendant,  Herman 
Rosenwasser,  said  time  sheet  bearing  the  name  "Jo- 
sept  Krayer"  and  the  date  "Oct.  9"  1942,  the  fol- 
lowing entries,  to- wit:  opposite  "Monday":  after 
"In"  "8",  after  the  word  "Out"  "4:30",  in  a  col- 
umn entitled  "Reg.  Hrs."  "8";  opposite  "Tues- 
day": after  "In"  "8",  after  the  word  "Out" 
"5",  in  said  colunm  "8";  opposite  "Wednesday": 
after  "In"  "8",  after  the  word  "Out"  "4:30",  in 
said  column  "8";  opposite  "Thursday":  after 
"In"  "8",  after  the  word  "Out"  "4:30",  in  said 
column  "8";  opposite  "Friday":  after  "In"  "8"; 
after  the  word  "Out"  "5:30",  in  said  column  "8"; 
and  after  the  word  "Total"  [16]  "40";  which  said 
entries  purport  to  show  and  in  substance  and  effect 
declare  that  the  hours  worked  by  said  Joseph  Kray- 
er during  said  workweek  commencing  October  4, 
1942,  and  ending  October  10,  1942,  were  40,  whereas 
in  truth  and  in  fact,  as  defendant,  Herman  Rosen- 
wasser, then  and  there  well  know,  the  hours  worked 
by  the  said  Joseph  Krayer  were  not  40  and  in  fact 
were  41  1/2: 

Against  the  peace  and  dignity  of  the  United 
States  of  America,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  (Fair  La- 
bor Standards  Act  of  1938.)  [17] 
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Count  VI 
And  the  said  United  States  Attorney,  in  the  man- 
ner and  form  aforesaid,  further  informs  the  Court 
that  : 

1.  Each  and  every  allegation  contained  in  i)ara- 
graphs  1  to  6  inclusive  of  the  First  Count  of  this 
Information  is  hereby  referred  to  and  made  a  part 
of  this  count  and  incorporated  by  reference  with 
the  same  force  and  effect  as  if  here  set  forth  in 
full: 

2.  That  on  May  15,  1940,  the  duly  appointed  Ad- 
ministrator of  the  Wage  and  Hour  Division  of  the 
United  States  Department  of  Labor,  pursuant  to 
and  in  accordance  with  the  authority  conferred 
upon  him  by  Sections  5  and  8  of  the  Fair  Labor 
Standrds  Act  of  1938,  duly  issued  a  Wage  Order 
for  the  cloaks,  suits,  and  separate  skirts  division  of 
the  apparel  industry ;  that  the  said  Wage  Order  was 
published  in  the  Federal  Register  on  May  17,  1940, 
and  is  known  as  Title  29,  Chapter  V,  Code  of  Fed- 
eral Regulations,  Part  566;  that  the  said  Wage 
Order  became  effective  on  July  15,  1940,  and  has 
been  at  all  times  since  said  date,  and  is  now,  in  fidl 
force  and  effect. 

3.  That  the  said  Wage  Order  requires  every  em- 
ployer to  pay  to  each  of  his  employees  who  is  en- 
gaged in  the  production  for  interstate  commerce, 
within  the  meaning  of  the  Fair  Labor  Standards 
Act  of  1938,  of  women's  coats,  suits  and  skirts, 
wages  at  a  rate  not  less  than  forty  cents  (40c)  an 
hour,  from  and  after  July  15,  1940; 
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4.  That  on  May  15,  1940,  the  duly  appointed  Ad- 
ministrator of  the  Wage  and  Hour  Division  of  the 
United  States  Department  of  Labor,  pursuant  to 
and  in  accordance  with  the  authority  conferred 
upon  him  by  Sections  5  and  8  of  the  Fair  Labor 
Standards  Act  of  1938,  duly  issued  a  Wage  Order 
for  the  men's  and  boys'  clothing  division  of  the  ap- 
parel industry;  that  the  said  Wage  Order  was  pub- 
lished in  the  Federal  Register  on  May  17,  1940,  and 
is  known  as  Title  29,  Chapter  V,  Code  of  Federal 
Regulations,  Part  559;  that  the  said  Wage  Order 
became  effective  on  July  15,  1940,  and  has  been  at 
all  times  since  said  date,  and  is  now  in  full  force 
and  effect; 

5.  That  the  said  Wage  Order  requires  every  em- 
ployer to  pay  to  each  [18]  of  his  employees  who  is 
engaged  in  the  production  for  interstate  commerce, 
within  the  meaning  of  the  Fair  Labor  Standards 
Act  of  1938,  of  men's  and  women's  coats  and  suits 
and  Army  and  Navy  Officers'  uniforms,  wages  at 
a  rate  not  less  than  forty  cents  (40c)  an  hour,  from 
and  after  July  15,  1940; 

6.  That  the  defendant,  Herman  Rosenwasser,  in 
the  City  of  Los  Angeles,  County  of  Los  Angeles, 
within  the  Central  Division  of  the  Southern  Dis- 
trict of  California  and  w^ithin  the  jurisdiction  of 
this  Court,  did,  within  the  meaning  of  the  Fair  La- 
bor Standards  Act  of  1938,  employ  in  the  produc- 
tion of  goods,  to-wit:  women's  coats,  suits  and 
skirts  and  men's  and  boys'  coats,  suits  and  tailored 
uniforms  for  interstate  commerce,  one  John  M.  Go- 
mez, during  the  workweek  beginning  November  30, 
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1941,  and  ending  December  6,  1941,  and  that  the 
said  defendant,  in  the  City  of  Los  Angeles,  County 
of  Los  Angeles,  within  the  Central  Division  of  the 
Southern  District  of  California  and  within  the 
jurisdiction  of  this  Court,  did,  on  or  about  Decem- 
ber 6,  1941,  unlawfully  and  wilfully  fail  to  pay  to 
the  said  John  M.  Gomez  wages  at  a  rate  not  less 
than  forty  cents  (40c)  an  hour  for  the  said  work 
so  performed  by  him  during  the  said  workweek; 
that  is  to  say,  the  defendant  did,  at  the  time 
and  i^lace  aforesaid,  pay  to  the  said  John  M.  Go- 
mez wages  at  a  rate  less  than  forty  cents  (40c)  an 
hour,  to-wit:  at  the  rate  of  thirty-three  cents  (3oc) 
an  hour  for  the  said  work  so  performed  by  him 
during  the  said  workweek; 

Against  the  peace  and  dignity  of  the  United 
States  of  America  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  (Fair  La- 
bor Standards  Act  of  1938.)  [19] 

Count  VIT 
And  the  said  United  States  Attorney,  in  the  man- 
ner and  form  aforesaid,  furthei-  informs  the  Coui't 
that : 

1.  Each  and  every  allegation  contained  in  paia- 
gi*aphs  1  to  6  inclusive  of  the  First  Count  of  this 
formation  is  hereby  referred  to  and  made  a  \>i\vt 
of  this  count  and  incori3orated  by  reference  witli 
the  same  force  and  effect  as  if  here  set  forth  in  In!!, 

2.  That  the  defendant,  Herman  Rosenwasser,  in 
the  City  of  Los  Angeles,  County  of  Los  Angeles, 
within  the  Central   Division   of  the  Soutliern   Dis- 


20  Vnited  States  of  America 

trict  of  California,  and  within  the  jurisdiction  of 
this  Court,  did,  within  the  meaning  of  the  Fair  La- 
bor Standard  Act  of  1938,  employ  in  the  produc- 
tion of  goods,  to-wit:  men's  and  women's  coats  and 
suits  and  Army  and  Navy  Officers'  uniforms  for 
interstate  commerce,  as  aforesaid,  one  A.  C.  Schultz 
for  a  workweek  longer  than  forty  (40)  hours,  be- 
ginning September  14,  1941,  and  ending  September 
20,  1941,  and  the  said  defendant,  in  the  City  of  Los 
Angeles,  County  of  Los  Angeles,  within  the  Central 
Division  of  the  Southern  District  of  California,  and 
within  the  jurisdiction  of  this  Court,  on  or  about 
September  20,  1941,  did  unlawfully  and  wilfully 
fail  to  pay  the  said  A.  C.  Schultz  wages  for  the 
hours  in  excess  of  forty  (40)  worked  by  the  said 
A.  C.  Schultz  during  the  said  workweek  at  a  rate 
not  less  than  one  and  one-half  times  the  regular  rate 
at  which  the  said  A.  C.  Schultz  was  employed;  that 
is  to  say,  the  said  defendant  did,  at  the  time  and 
place  aforesaid,  pay  compensation  to  the  said  A.  C. 
Schultz  for  his  employment  in  excess  of  forty  (40) 
hours  during  the  said  workweek  at  a  rate  less  than 
one  and  one-half  times  the  regular  rate  at  which  he 
was  employed; 

Against  the  peace  and  dignity  of  the  United 
States  of  America,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  (Fair  La- 
bor Standards  Act  of  1938.)  [20] 
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Count  VIII 
And  the  said  United  States  Attorney,  in  the  man- 
ner and  form  aforesaid,  further  informs  the  Coui-t 
that: 

1.  Each  and  every  allegation  contained  in  para- 
graphs 1  to  6  inclusive  of  the  First  Count  of  this 
Information  is  hereby  referred  to  and  made  a  part 
of  this  count  and  incorporated  by  reference  with 
the  same  force  and  effect  as  if  here  set  forth  in  full : 

2.  That  the  defendant,  Herman  Rosenwasser,  in 
the  City  of  Los  Angeles,  County  of  Los  Angeles, 
within  the  Central  Division  of  the  Southern  Dis- 
trict of  California,  and  within  the  jurisdiction  of 
this  Court,  did,  within  the  meaning  of  the  Fair  La- 
bor Standards  Act  of  1938,  employ  in  the  }jroduc- 
tion  of  goods,  to-wit:  men's  and  women's  coats  and 
suits  and  Army  and  Navy  Officers'  uniforms  for  in- 
terstate commerce,  as  aforesaid,  one  Lukena  Patel- 
la, for  a  workweek  longer  than  forty   (40)   lioiiis, 

«  beginning  March  29,  1942,  and  ending  A])ril  4,  1942, 
and  that  the  said  defendant,  in  the  City  of  Los  An- 
geles, County  of  Los  Angeles,  within  the  Central 
Division  of  the  Southern  District  of  California,  and 
within  the  jurisdiction  of  this  Court,  on  or  about 
April  4,  1942,  did  unlawfully  and  wilfully  fail  to 
pay  to  the  said  Lukena  Patella  wages  for  the  hours 
in  excess  of  forty  (40)  worked  by  the  said  Jjukeiia 
Patella  during  the  said  workweek  at  a  rate  not  less 
than  one  and  one-half  times  the  regular  rate  at 
which  the  said  Lukena  l-*atella  was  em])loyed;  that 
is  to  say,  the  said  defendant  did,  at  the  tim(»  and 
place  aforesaid,  pay  compensation  to  the  said  Lu- 
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kena  Patella  for  her  employment  in  excess  of  forty 
(40)  hours  during  the  said  workweek  at  a  rate  less 
than  one  and  one-half  times  the  regular  rate  at 
which  she  was  employed; 

Against  the  peace  and  dignity  of  the  United 
States  of  America,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  (Fair  La- 
bor Standards  Act  of  1938.)  [21] 

Count  IX 
And  the  said  United  States  Attorney,  in  the  man- 
ner and  form  aforesaid,  further  informs  the  Court 
that  : 

1.  Each  and  every  allegation  contained  in  para- 
graphs 1  to  6  inclusive  of  the  First  Count  of  this 
Information  is  hereby  referred  to  and  made  a  part 
of  this  count  and  incorporated  by  reference  with 
the  same  force  and  effect  as  if  here  set  forth  in 
full: 

2.  That  the  defendant,  Herman  Rosenwasser,  in 
the  City  of  Los  Angeles,  County  of  Los  Angeles, 
within  the  Central  Division  of  the  Southern  Dis- 
trict of  California,  and  within  the  jurisdiction  of 
this  Court,  did,  within  the  meaning  of  the  Fair 
Labor  Standards  Act  of  1938,  employ  in  the  pro- 
duction of  goods,  to-wit:  men's  and  women's  coats 
and  suits  and  Army  and  Navy  Officers'  uniforms 
for  interstate  commerce,  as  aforesaid,  one  Grace 
Walton,  for  a  workweek  longer  than  forty  (40) 
hours,  beginning  April  5,  1942,  arid  ending  April 
11,  1942,  and  that  the  said  defendant,  in  the  City 
of  Los  Angeles,  County  of  Los  Angeles,  within  the 
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Central  Division  of  the  Southern  District  of  Cali- 
fornia, and  within  the  jurisdiction  of  this  Court,  on 
or  about  April  11,  1942,  did  unlawfully  and  wil- 
fully fail  to  pay  to  the  said  Grace  Walton  during 
the  said  workweek  wages  for  the  hours  in  excess  of 
forty  (40)  worked  by  the  said  Grace  Walton  during 
the  said  workweek  at  a  rate  not  less  than  one  and 
one-half  times  the  regular  rate  at  which  the  said 
Grace  Walton  was  employed;  that  is  to  say,  the 
said  defendant  did,  at  the  time  and  place  aforesaid, 
pay  compensation  to  the  said  Grace  Walton  for  her 
employment  in  excess  of  forty  (40)  hours  during 
the  said  workweek  at  a  rate  less  than  one  and  one- 
half  times  the  regular  rate  at  which  she  was  em- 
ployed ; 

Against  the  peace  and  dignity  of  the  United 
States  of  America,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  (Fair  La- 
bor Standards  Act  of  1938.)  [22] 

Count  X 
And  the  said  United  States  Attorney,  in  the  man- 
ner and  form  aforesaid,  further  informs  the  Court 
that : 

1.  Each  and  every  allegation  contained  in  para- 
graphs 1  to  6  inclusive  of  the  First  Count  of  this 
Information  is  hereby  referred  to  and  made  a  pnil 
of  this  count  and  incorporated  by  reference  with 
the  same  force  and  effect  as  if  here  set  foi'tli  in 
full; 

2.  That  the  defendant,  Herman  Rosenwasser,  in 
the  City  of  Los  Angeles,  County  of  Los  Angeles, 
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within  the  Central  Division  of  the  Southern  Dis- 
trict of  California,  and  within  the  jurisdiction  of 
this  Court,  did,  within  the  meaning  of  the  Fair  La- 
bor Standards  Act  of  1938,  employ  in  the  produc- 
tion of  goods,  to-wit:  men's  and  women's  coats  and 
suits  and  Army  and  Navy  Officers'  uniforms  for  in- 
terstate commerce,  as  aforesaid,  one  Nathan  Ber- 
ger,  for  a  workweek  longer  than  forty  (40)  hours, 
beginning  May  31,  1942,  and  ending  June  6,  1942, 
and  that  the  said  defendant,  in  the  City  of  Los  An- 
geles, County  of  Los  Angeles,  within  the  Central 
Division  of  the  Southern  District  of  California,  and 
within  the  jurisdiction  of  this  Court,  on  or  about 
Jime  6,  1942,  did  unlawfully  and  wilfully  fail  to 
pay  to  the  said  Nathan  Berger  during  the  said 
workweek  wages  for  the  hours  in  excess  of  forty 
(40)  worked  by  the  said  Nathan  Berger  during  the 
said  w^orkweek  at  a  rate  not  less  than  one  and  one- 
half  times  the  regular  rate  at  which  the  said  Nathan 
Berger  was  employed;  that  is  to  say,  the  said  de- 
fendant did,  at  the  time  and  place  aforesaid,  pay 
compensation  the  said  Nathan  Berger  for  his  em- 
ployment in  excess  of  forty  (40)  hours  during  the 
said  workweek  at  a  rate  less  than  one  and  one-half 
times  the  regular  rate  at  which  he  was  employed ; 

Against  the  peace  and  dignity  of  the  United 
States  of  America,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  (Fair  La- 
bor Standards  Act  of  1938.)  [23] 
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Count  XI 
And  the  said  United  States  Attorney,  in  the  man- 
ner and  form  aforesaid,  further  informs  the  Couit 
that: 

1.  Each  and  every  allegation  contained  in  para- 
graphs 1  to  6  inclusive  of  the  First  Count  of  this 
Information  is  hereby  referred  to  and  made  a  part 
of  this  count  and  incorporated  by  reference  with 
the  same  force  and  effect  as  if  here  set  forth  in  full ; 

2.  That  the  defendant,  Herman  Rosenwasser,  in 
the  City  of  Los  Angeles,  County  of  Los  Angeles, 
within  the  Central  Division  of  the  Southern  Dis- 
trict of  California,  and  within  the  jurisdiction  of 
this  Court,  did,  within  the  meaning  of  the  Fair  La- 
bor Standards  Act  of  1938,  employ  in  the  produc- 
tion of  goods,  to-wit:  men's  and  women's  coats  and 
suits  and  Army  and  Navy  Officers'  uniforms  for 
interstate  commerce,  one  Jennie  Green  for  a  work- 
w^eek  longer  than  forty  (40)  hours,  beginning  Sep- 
tember 13,  1942,  and  ending  September  19,  1942, 
and  that  the  said  defendant,  in  the  City  of  Los  An- 
geles, County  of  Los  Angeles,  within  the  Central 
Division  of  the  Southern  District  of  California,  and 
within  the  jurisdiction  of  this  Court,  on  or  about 
September  19,  1942,  did  unlawfully  and  wilfully 
fail  to  pay  to  the  said  Jennie  Green  during  the  said 
workweek  w^ages  for  the  hours  in  excess  of  forty 
(40)  worked  by  the  said  Jennie  Green  during  the 
said  workweek  at  a  rate  not  less  than  one  and  one- 
half  times  the  regular  rate  at  which  said  Jennie 
Green  was  employed ;  that  is  to  say,  the  said  defend- 
ant, did,  at  the  time  and  place  aforesaid,  })ay  com- 


26  United  States  of  America 

pensation  to  the  said  Jennie  Green  for  her  employ- 
ment in  excess  of  forty  (40)  hours  during  the  said 
workweek  at  a  rate  less  than  one  and  one-half  times 
the  regular  rate  at  which  she  was  employed; 

Against  the  peace  and  dignity  of  the  United 
States  of  America,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  (Fair  La- 
bor Standards  Act  of  1938.)  [24] 

Count  XII 
And  the  said  United  States  x^ttorney,  in  the  man- 
ner and  form  aforesaid,  further  informs  the  Court 
that: 

1.  Each  and  every  allegation  contained  in  para- 
graphs 1  to  6  inclusive  of  the  First  Count  of  this 
Information  is  hereby  referred  to  and  made  a  part 
of  this  count  and  incorporated  by  reference  with 
the  same  force  and  effect  as  if  here  set  forth  in  full : 

2.  That  the  defendant,  Herman  Rosenwasser,  in 
the  City  of  Los  Angeles,  County  of  Los  Angeles, 
within  the  Central  Division  of  the  Southern  Dis- 
trict of  California,  and  within  the  jurisdiction  of 
this  Court,  did,  within  the  meaning  of  the  Fair  La- 
bor Standards  Act  of  1938,  employ  in  the  produc- 
tion of  goods,  to-wit :  men 's  and  women 's  coats  and 
suits  and  Army  and  Navy  Officers'  uniforms  for  in- 
terstate commerce,  one  Joseph  Krayer,  for  a  work- 
week longer  than  forty  (40)  hours,  beginning  Octo- 
ber 4,  1942,  and  ending  October  10,  1942,  and  that 
the  said  defendant  in  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  within  the  Central  Division 
of  the  Southern  District  of  California,  and  within 
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the  jurisdiction  of  this  Court,  on  or  about  October 
10,  1942,  did  unlawfully  and  wilfully  fail  to  pay  to 
the  said  Joseph  Krayer  during  the  said  workweek 
wages  for  the  hours  in  excess  of  forty  (40)  worked 
by  the  said  Joseph  Krayer  during  the  said  work- 
week at  a  rate  not  less  than  one  and  one-half  times 
the  regular  rate  at  which  the  said  Joseph  Krayer 
was  employed;  that  is  to  say,  the  said  defendant 
did,  at  the  time  and  place  aforesaid,  pay  compensa- 
tion to  the  said  Joseph  Krayer  for  his  employment 
in  excess  of  forty  (40)  hours  during  the  said  work- 
week at  a  rate  of  less  than  one  and  one-half  the 
regular  rate  at  which  he  was  employed; 

Against  the  peace  and  dignity  of  the  United 
States  of  America,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  (Fair  La- 
bor Standards  Act  of  1938.)  [25] 

Count  XIII 
And  the  said  United  States  Attorney,  in  the  man- 
ner and  form  aforesaid,  further  informs  the  Court 
that: 

1.  Each  and  every  allegation  contained  in  para- 
graphs 1  to  6  inclusive  of  the  First  Count  of  this 
Information  is  hereby  referred  to  and  made  a  part 
of  this  count  and  incorporated  by  refei'cnce  with 
the  same  force  and  effect  as  if  here  set  forth  in  full ; 

2.  That  the  defendant,  Herman  Rosenwasser,  on 
or  about  Apill  7,  1942,  in  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  within  the  Central  Division 
of  the  Southern  District  of  California,  and  within 
the  jurisdiction  of  this  Court,  unlawfully  and  wil- 
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fully  sold,  transported,  shipped  and  delivered  from 
a  point  within  the  State  of  California  to  a  point 
outside  the  State  of  California,  and  in  the  State 
of  Oregon,  to-wit:  coats  and  suits,  identified  by  In- 
voice No.  1758,  in  the  production  of  which  defend- 
ant had  employed  employees  for  a  workweek  in  ex- 
cess of  forty  (40)  hours,  to  whom  said  defendant 
failed  to  make  compensation  for  their  employment 
in  excess  of  forty  (40)  hours  in  said  workweek  at  a 
rate  not  less  than  one  and  one-half  times  the  regu- 
lar rate  at  which  they  were  employed,  and  to  whom 
the  said  defendant  paid  wages  for  the  hours  worked 
in  excess  of  forty  (40)  in  said  workweek  at  a  rate 
less  than  one  and  one-half  times  the  regular  rate  at 
w4iich  they  were  employed,  and  in  the  production  of 
which  said  defendant  had  employed  employees  to 
whom  said  defendant  failed  to  pay  wages  at  a  rate 
not  less  than  forty  cents  (40c)  an  hour  and  to  whom 
defendant  paid  wages  at  a  rate  less  than  forty  cents 
(40c)  an  hour; 

Against  the  peace  and  dignity  of  the  United 
States  of  America,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  (Fair  La- 
bor Standards  Act  of  1938.)   [26] 

Count  XIV 

And  the  United  States  Attorney,  in  the  manner 
and  form  aforesaid,  further  informs  the  Court  that  : 

1.  Each  and  every  allegation  in  paragraphs  1  to 
b  inclusive  of  the  First  Count  of  this  Information 
is  hereby  referred  to  and  made  a  part  of  this  count 
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and  incorporated  by  reference  with  the  same  force 
and  effect  as  if  here  set  forth  in  full; 

2.  That  the  defendant,  Herman  Rosenwasser,  on 
or  about  June  9,  1942,  in  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  within  the  Centr-al  Division 
of  the  Southern  District  of  California,  and  within 
the  jurisdiction  of  this  Court,  unlawfully  and  wil- 
fully sold,  trans2)orted,  shipped  and  delivered,  from 
a  point  within  the  State  of  California,  to  a  point 
outside  the  State  of  California,  and  in  the  State  of 
Nevada,  goods,  to-wit:  suits  and  coats  and  identified 
by  Invoice  No.  3262  in  the  production  of  which  de- 
fendant had  employed  employees  for  a  workweek 
in  excess  of  forty  (40)  hours,  to  whom  said  defend- 
ant failed  to  make  compensation  for  their  employ- 
ment in  excess  of  forty  (40)  hours  in  said  work- 
week at  a  rate  not  less  than  one  and  one-half  times 
the  regular  rate  at  which  they  were  employed,  and 
to  whom  the  said  defendant  paid  wages  for  the 
hours  worked  in  excess  of  forty  (40)  in  said  work- 
week at  a  rate  less  than  one  and  one-half  times  the 
regular  rate  at  which  they  were  employed,  and  in 
the  [)roduction  of  w^hich  the  defendant  had  em- 
ployed employees  to  whom  said  defendant  failed  to 
pay  wages  at  a  rate  not  less  than  forty  cents  (40c) 
an  hour  and  to  whom  defendant  paid  wages  at  a 
rate  less  than  forty  cents  (40c)  an  hour; 

Against  the  peace  and  dignity  of  the  United 
States  of  America,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  ])rovided.  (Fair  La- 
bor Standards  Act  of  1938.)  [27] 
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Count  XV 
And  the  said  United  States  Attorny,  in  the  man- 
ner and  form  aforesaid,  further  informs  the  Court 
that: 

1.  Each  and  every  allegation  contained  in  para- 
graphs 1  to  6  inclusive  of  the  First  Comit  of  this 
Information  is  hereby  referred  to  and  made  a  part 
of  this  count  and  incorporated  by  reference  with 
the  same  force  and  effect  as  if  here  set  forth  in  full ; 

2.  That  the  defendant,  Herman  Rosenwasser,  on 
or  about  October  10,  1942,  in  the  City  of  Los  An- 
geles, County  of  Los  x\ngeles,  within  the  Central 
Division  of  the  Southern  District  of  California,  and 
within  the  jurisdiction  of  this  Court,  unlawfully 
and  wilfully  sold,  transported,  shipped  and  deliv- 
ered, from  a  point  within  the  State  of  California, 
to  a  point  outside  the  State  of  California,  and  in 
the  State  of  Texas,  goods,  to- wit:  suits  and  coats 
identified  by  Invoice  Xo.  3938  in  the  production  of 
which  defendant  had  employed  employees  for  a 
workweek  in  excess  of  forty  (40)  hours,  to  whom 
said  defendant  failed  to  make  compensation  for 
their  employment  in  excess  of  forty  (40)  hours  in 
said  workweek  at  a  rate  not  less  than  one  and  one- 
half  times  the  regular  rate  at  which  they  were  em- 
ployed, and  to  whom  the  said  defendant  paid  wages 
for  the  hours  worked  in  excess  of  forty  (40)  in 
said  workweek  at  a  rate  less  than  one  and  one-half 
times  the  regular  rate  at  which  they  were  employed, 
and  in  the  production  of  which  the  said  defendant 
had  employed  employees  to  whom  said  defendant 
failed  to  pay  wages  at  a  rate  not  less  than  forty 
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cents  (40c)  an  hour  and  to  whom  defendant  paid 
wages  at  a  rate  less  than  forty  cents  (40c)  an  hour; 
Against  the  peace  and  dignity  of  the  United 
states  of  America,  and  contrary  to  the  form  of  tlie 
statute  in  such  case  made  and  provided.  (F'air  La- 
bor Standards  Act  of  1938.) 

Whereupon,  the  said  Attorney  for  the  United 
States  prays  that  due  process  of  law  may  be  award- 
ed against  the  said  defendant  to  make  him  answer 
the  premises  aforesaid. 

CHARLES  H.  CARR 

United  States  Attorney 
CHARLES  H.  VEALE 

Assistant  U.  S.  Attorney  [28] 

United  States  of  America, 
Southern  District  of  California — ss. 

Perry  A.  Bertram,  Attorney,  United  States  De- 
partment of  Labor,  being  first  duly  sworn  on  his 
oath  says:  that  he  has  read  the  foregoing  Informa- 
tion and  that  the  matters  contained  therein  ai'c  true 
and  correct  to  the  best  of  his  knowledge  and  belief. 
PERRY  A.  BERTRAM 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  January,  1944. 

[Seal]  FLORENCE  LEE  MILLER 

Notary  Public  in  and  for  the  County  of  T^os  An- 
geles, State  of  California. 

My  Commission  Expires  January  27,  1946. 

[Endorsed]:    Filed  Jan.  25,  1944.  [29] 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  SUPPRESS 

To  Charles  H.  Carr,  United  States  Attorney: 

Please  notice  that  on  the  6th  day  of  March,  1944, 
or  as  soon  thereafter  as  counsel  can  be  heard,  de- 
fendant Herman  Rosenwasser,  by  his  attorney, 
Bernard  B.  Laven,  will  move  this  Court  at  Los  An- 
geles, California,  for  an  Order  directing  that  all 
property  consisting  of  plaintiff's  Exhibits  1,  2,  3,  4, 
5,  6,  7,  8,  9,  10,  11,  12,  and  14,  and  plaintiff's  Ex- 
hibits for  Identification,  4A,  5A,  12A  13,  15,  16,  17, 
18,  19,  20,  21,  22,  23,  24,  25,  26,  27,  28,  29  and  30, 
in  Case  Number  16152  P.H.,  entitled  United  States 
of  America  vs.  Herman  Rosenwasser  in  the  District 
Court  of  the  United  States,  for  the  Central  Division 
of  the  Southern  District  of  the  United  States,  be 
excluded  as  evidence  upon  the  trial  of  the  cause 
and  that  they  be  suppressed  and  returned  to  the  de- 
fendant on  the  grounds  that:  [30] 

I. 

Said  property  was  seized  from  the  defendant, 
Herman  Rosenwasser,  on  or  about  the  15th  day  of 
February,  1943,  which  was  in  possession  and  con- 
trol of  the  defendant  and  belonged  to  and  was 
owned  by  said  defendant.  That  thereafter  photo- 
static copies  were  made  of  said  property.  That  his 
rights  under  the  Fourth  and  Fifth  Amendments  to 
the  Constitution  of  the  United  States  were  violated 
by  said  search  and  seizure,  in  that  the  same  were 
obtained  without  a  search  warrant. 
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II. 

The  said  seizure  was  further  illegal  for  the  rea- 
son that  the  provisions  of  the  "Fair  Labor  Stan- 
dards Act  of  1938"  or  the  Regulations  thereto  do 
not  authorize,  provide  or  permit  the  use  of  any 
documents,  records,  transcriptions  thereof  in  Crim- 
inal prosecutions  under  said  Act  or  Regulations 
thereof. 

III. 

Defendant  is  further  informed  and  verily  be- 
lieves that  the  United  States  intends  to  use  the 
photostats  and  transcriptions  of  said  property  so 
seized  as  the  basis  of  the  Criminal  prosecution 
herein  against  the  defendant  on  the  trial  of  said 
Information  in  this  cause. 

Wherefore,  defendant  moves  that  an  Order  be 
entered  herein,  suppressing  said  Exhibits  and  each 
of  them  as  evidence  and  excluding  them  at  the  trial 
of  this  cause. 

BERNARD  B.  LAVEN 
Attorney  for  Defendant  [31] 

United  States  of  America 
Southern  District  of  California 
Los  Angeles  County — ss. 

Bernard  B.  Laven,  being  first  duly  sworn,  de- 
poses and  says: 

That  he  is  the  attorney  for  the  defendant  Her- 
man Rosenwasser  and  that  he  has  read  tlie  above 
and  foregoing  Motion  and  that  the  allegations  with 
reference  to  the  search  and  seizure  are  correct,  ac- 
cording to  his  knowledge  and  believe. 

BERNARD  B.  LAVEN 
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Subscribed  and  sworn  to  before  me  this  2nd  day 
of  March,  1944. 

[Seal]  PEARL  E.  BLEWETT 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

Whereas,  the  above  matter  has  been  continued 
to  March  6,  1944,  for  plea  the  time  to  serve  the 
within  Notice  is  shortened  so  that  service  may  be 
made  before  5  P.M.,  March  3,  1944. 

Dated  this  3rd  of  March,  1944. 

PIERSON  M.  HALL 
Judge  [32] 

Points  and  Authorities 
The    Fourth    Amendment    forbids    unreasonable 
searches  and  seizures  by  Federal  Officers,  and  pre- 
vents the  use   of  evidence  procured  thereby  in  a 
Criminal  proscution. 

Olmstead  vs.  U.  S.,  277  U.  S.  438  72  L.  Ed. 
944,  48  S.  Ct.  564. 

U.  S.  vs.  Mettingly,  285  Fed.  922. 
Boyd  V.  U.  S.,  116  U.  S.  616-633  29  L.  Ed. 
746,  6  S.  Ct.  524. 

"We  have  already  noticed  the  intimate  relation 
between  the  two  Amendments  (speaking  of  the 
Fourth  and  Fifth).  They  throw  great  light  on  each 
other.  For  the  "unreasonable  searches  and  seiz- 
ures" condemned  in  the  Fourth  Amendment  and 
almost  always  made  for  the  purpose  of  compelling 
a  man  to  give  evidence  against  himself,  which  in 
Criminal  cases  is  condemned  in  the  Fifth  Amend- 
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ment;  and  compelling  a  man  "in  a  criminal  case 
to  be  a  witness  against  himself  which  is  condemned 
in  the  Fifth  Amendment  throws  light  on  the  ques- 
tion as  to  what  is  an  unreasonable  search  and 
seizure  within  the  meaning  of  the  Fourth  Amend- 
ment. And  we  have  been  unable  to  perceive  that 
the  seizure  of  a  man 's  private  books  and  papers  to 
be  used  in  evidence  against  him  is  substantially 
different  from  compelling  him  to  be  a  witness 
against  himself.  We  think  it  is  within  the  clear 
intent  and  meaning  of  those  terms." 

Brown  vs.  U.  S.,  168  U.  S.  532,  42  L.  Ed. 
568,  18  S.  Ct.  183. 

A  peaceful  submission  reasonably  attributable  to 
a  regard  for  authority  of  law  is  not  a  waiver. 

[Endorsed]:   Filed  March  3,  1944.  [33] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT   OF    HERMAN   ROSENWASSER 
IN  SUPPORT  OF  MOTION  TO  SUPPRESS 

United  States  of  America 
Southern  District  of  California 
County  of  Los  Angeles — ss. 

Herman  Rosenwasser,  being  first  duly  sworn,  de- 
poses and  says: 

That  he  is  the  defendant  in  the  above  entitled 
cause ; 

That  on  or  about  the  15th  day  of  February,  1943, 
at  Los  Angeles.  California,  at  the  defendant's  place 
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of  business,  one  Mary  Wiatt  Chase,  of  the  Wage 
and  Hour  Division  of  the  United  States  Depart- 
ment of  Labor  appeared  with  two  men  and  without 
a  search  warrant,  or  any  other  process  or  writ  of 
any  kind  or  nature  whatever,  stated  that  she 
wanted  the  Social  Security  Records,  Payroll  Rec- 
ords and  Checks,  and  Time  Sheets  of  defendant 's 
employees  for  the  year  of  1942 ;  Piece  Work  tickets 
from  April  to  [34]  December,  1942,  and  all  in- 
voices of  shipments  of  merchandise  made  by  de- 
fendant, from  February  1942  to  December  31,  1942 ; 
that  she  had  some  more  checking  to  do  of  defend- 
ant's records  and  could  do  it  better  at  the  Depart- 
ment's office,  and  that  the  Wage  and  Hour  Law 
provided  for  such  inspection;  that  she  would  give 
defendant  a  receipt  for  the  said  records  and  return 
them  as  soon  as  the  department  liad  made  a  further 
check.  That  thereupon  the  defendant  delivered  the 
records  demanded  for  the  purpose  specified  by  Mary 
Wiatt  Chase; 

That  the  said  property  was  his  business  records 
and  private  property  and  he  would  not  have  given 
them  to  the  said  Mary  Wiatt  Chase  had  he  known 
or  been  informed  by  her  or  the  two  men  accom- 
paning  her  that  photostatic  copies  were  to  be  made 
of  said  records  and  the  said  ])hotostats  were  going 
to  be  used  against  the  defendant  in  a  Criminal 
Proceeding  or  i)rosecution. 

Wherefore,  affiant  prays  that  the  Motion  to  Sup- 
press the  Evidence  be  granted. 

HERMAN  ROSENWASSER 
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Subscribed  and  sworn  to  before  me  this  2ud  day 
of  March,  1944. 

[Seal]  PEARL  E.  BLEWETT 

Kotary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  Commission  Expires  February  21y  1948. 

[Endorsed]:     Filed  March  3,  1944.  [35] 


At  a  stated  term,  to-wit:  The  February  Temi, 
A.  D.  1944,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central 
Division  of  the  Southern  District  of  California, 
held  at  the  Court  Room  thereof,  in  the  City  of  Los 
Angeles  on  Monday  the  6th  day  of  March  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
forty-four. 

Present:  The  Honorable  Peirson  M.  Hall,  Dis- 
trict Judge. 

[Title  of  Court.] 

No.  16,564 — Crim. 

This  cause  coming  on  for  hearing  on  defendant's 
plea  of  former  jeopardy,  filed  February  23,  1944; 
hearing  on  defendant's  motion  for  a  Bill  of  Partic- 
ulars, filed  February  23,  1944;  hearing  on  defend- 
ant's motion  to  quash  each  and  every  count,  fuir- 
suant  to  notice  filed  March  3,  1944;  hearing  on  de- 
murrer to  Information,  pursuant  to  notice  filed 
March  3,  1944,  and  hearing  on  defendant's  motion 
to  suppress,  pursuant  to  notice  filed  March  3,  1944; 
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V.  P.  Lucas,  Esq.,  Assistant  U.  S.  Attorney,  ap- 
pearing for  the  Government;  Bernard  B.  Laven, 
Esq.,  appearing  for  the  defendant;  M.  A.  Barr, 
Court  Reporter,  being  present  and  reporting  the 
proceedings;  the  defendant  being  present; 

Attorney  Laven  argues  in  support  of  motion  for 
Bill  of  Particulars,  and  at  the  suggestion  of  the 
Court  counsel  for  defendant  argues  in  support  of 
defendant's  motion  to  suppress  evidence  in  the 
form  of  plaintiff's  exhibits  1  to  12,  inclusive,  14:,  4A, 
5A,  and  13  to  30,  inclusive,  on  the  gromid  that  said 
exhibits  were  obtained  without  a  legal  subpoena 
duces  tecum,  citing  Sec.  49,  pp.  401  and  411,  U.  8: 
Code. 

Attorney  Lucas  now  argues  in  opposition  to  said 
motion  to  suppress. 

The  motion  to  suppress  the  evidence  is  ordered 
granted  and  that  said  exhibits  be  returned. 

The  Court  further  states  that  the  hearing  on  mo- 
tion to  quash  and  demurrer  should  be  deferred 
until  the  decision  is  made  on  defendant's  motion 
for  Bill  of  Particulars.  [36] 

Attorney  Lucas  opposes  motion  for  Bill  of 
Particulars. 

The  Court  orders  motion  for  Bill  of  Particulars 
granted  as  to  paragraph  I  and  denied  as  to  para- 
graph II. 

It  is  further  ordered  that  hearing  on  plea  of 
former  jeopardy,  defendant's  motion  to  quash  each 
and  every  count,  and  demurrer  be  continued  to 
March  27,  1944,  at  10  A.M.  [37] 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Cen- 
tral Division 

No.  16564 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

HERMAN  ROSENWASSER,  an  individual  doing 
business  under  the  firm  name  and  style  of 
PERFECT  GARMENT  COMPANY, 

Defendant. 

ORDER  TO  SUPPRESS  EVIDENCE 

This  matter  having  regularly  come  before  me,  on 
the  6th  day  of  March,  1944,  pursuant  to  a  Notice  of 
Motion  by  the  defendant,  Herman  Rosenwasser,  to 
Supi)ress  Evidence,  Charles  H.  Carr,  United  States 
Attorney,  appearing  by  V.  P.  Lucas,  Assistant 
United  States  Counsel  for  the  United  States  of 
America,  and  Bernard  B.  Laven,  appearing  as 
counsel  for  the  defendant,  Herman  Rosenwasser, 
and  the  Court  being  fully  advised  in  the  premises, 
and  good  cause  appearing  therefor: 

It  Is  Hereby  Ordered  that  the  plaintiff's  exhibits 
and  exhibits  for  identification  in  Case  Numbei- 
16152,  P.H.  entitled  United  States  of  America  vs. 
Herman  Rosenwasser  in  the  above  entitk'd  (/ourt, 
be  and  they  are  hereby  suj)[)ressed  and  that  all  in- 
voices, records,  hills,  files  and  notations,  and/or 
photostats,  copies,  or  data  secured  therefrom  oi-  in- 
formation obtained  therefrom  directly  or  indii'cctly 
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[38]  be  and  it  is  hereby  forever  suppressed  and  the 
United  States  of  America,  and/or  its  officers  and 
agents  are  barred  from  using  any  such  invoices, 
bills,  records,  data  or  information  or  any  matter 
obtained  therefrom  directly  or  indirectly  in  any 
proceeding  of  any  kind  or  character  whatsoever 
against  this  defendant;  and, 

It  Is  Further  Ordered,  Adjudged,  and  Decreed: 
That  the  officers  and  agents  of  the  United  States 
Department  of  Labor,  Wage  and  Hour  Division 
thereof,  and/or  any  other  person  obtaining  informa- 
tion or  data  therefrom  or  any  copies  thereof,  no 
matter  in  what  form,  must  return  the  same  forth- 
with to  the  defendant  Herman  Rosenwasser. 

Dated  this  27th  day  of  March,  1944. 
PEIRSON  M.  HALL 
Judge 

Received  Copy  of  the  Within  this  27  day  of  Mar., 
1944. 

V.  P.  LUCAS 

[Endorsed] :  Filed  Mar.  27,  1944.  [39] 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  APPEAL 

To:  Honorable  Peirson  M.  Hall,  Judge  of  said 
Court. 

Now  Comes  your  petitioner,  United  States  of 
America,  plaintiff  in  the  above-entitled  cause,  by 
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Charles  H.  Carr,  United  States  Attorney  for  the 
Southern  District  of  California,  its  attorney,  and 
shows  to  the  Court  that  heretofore,  to-wit  on  March 
6,  1944,  the  District  Court  of  the  United  States  for 
the  Southern  District  of  California,  Central  Div- 
ision, made  an  order  sustaining  defendant's  Motion 
to  Suppress  Evidence,  and  thereafter  and  on  March 
27,  1944,  signed  a  formal  order  sup])ressing  said 
evidence  and  ordering  the  return  thereof  to  the  de- 
fendant; and  your  petitioner  further  shows  to  the 
court  that  said  defendant  has  not  been  by  the  said 
decision  and  judgment  of  said  Court,  and  has  not 
been,  in  and  by  said  proceedings  in  said  cause,  put 
in  jeopardy,  but  that  by  the  sustaining  of  defend- 
ant's demurrer  on  March  27,  1944,  and  the  formal 
order  thereafter  on  April  11,  1944,  [40]  and  the 
said  order  gi'anting  the  motion  to  su])press  the  evi- 
dence is  in  legal  effect  a  final  order,  all  of  which 
will  more  fully  appear  from  the  records  of  this 
court  in  the  office  of  the  Clerk  of  this  Court. 

Your  petitioner  further  represents  that  the  action 
taken  by  said  court  in  suppressing  the  evidence  and 
ordering  the  return  thereof  is  ei-ror  and  is  not  su|)- 
ported  by  the  record  in  said  cause  and  proceedings 
and  that  manifest  and  prejudicial  error  has  inter- 
vened to  the  damage  of  your  petitioner  by  reason 
thereof,  as  will  more  fully  appear  in  the  within  As- 
signment of  P]rrors  which  is  presented  and  filed 
herewith  and  considered  a  part  hereof. 

Wherefore,  and  to  the  end  that  said  eri'or  may  be 
corrected,  your  petitioner  prays  an  appeal  in  said 
cause  from  the  District  Court  of  the  United  States 
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for  the  Southern  District  of  California  to  the  Cir- 
cuit Court  of  Appeals  of  the  United  States,  Ninth 
Circuit,  as  by  law  provided ;  that  citation  be  issued 
as  provided  by  law  and  a  transcript  of  the  record, 
proceedings  and  documents,  upon  which  said  action 
was  taken  by  said  court,  duly  authenticated,  be  sent 
to  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, under  the  rules  of  said  court  in  such  cases 
made  and  provided. 

Your  petitioner  further  prays  that  pursuant  to 
Statute  in  such  cases  made  and  provided,  no  bond 
or  surety  be  required  of  it. 

CHARLES  H.  CARR 

United   States   Attorney,   for 
the    Southern    District    of 
California. 
Attorney  for  the  United  States 
of  America,  Appellant. 

[Endorsed] :  Filed  Apr.  25,  1944.  [41] 


[Title  of  District  Court  and  Cause.] 

ORDER  ALLOWING  APPEAL 

Now  on  this  24th  day  of  April,  1944,  there  is 
presented  to  the  Court  the  petition  of  plaintiff, 
United  States  of  America,  praying  for  an  appeal 
herein  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  and  it  appearing  to  the 
Court  that  there  has  been  tiled  with  said  petition 
for  an  appeal  an  Assignment  of  Error,  setting  forth 
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separately  and  particularly  each  error  asserted  and 
intended  to  be  urged: 

It  Is  Therefore  Ordered  by  the  Coui-t  that  an 
appeal  be  and  the  same  is  hereby  allowed  said  plain- 
tiff, United  States  of  America,  as  provided  by  law, 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  to  review  the  decision,  proceed- 
ings, and  the  judgment  and  action  taken  by  the 
Court  in  this  case  wherein  the  Court  granted  the 
motion  to  defendant  to  suppress  and  return  the 
evidence;  that  citation  be  issued  as  provided  by 
law;  that  a  full  transcript  of  the  proceedings  in 
this  case  be,  by  the  Clerk  of  this  Court,  [42]  pre- 
sented and  filed  with  the  Clerk  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  and 
that  pursuant  to  Statute  in  such  cases  made  and 
provided,  no  supersedeas  bond  or  cost  bond  or 
surety  for  the  same  need  be  filed  herein  by  plaintiff. 
United  States  of  America. 

Dated:  Los  Angeles,  California,  this  24th  day 
of  April,  1944. 

PEIRSON  M.  HALL 

United  States  District  Judge. 

[Endorsed] :    Filed  Apr.  25,  1944.  [43] 


['i'itle  of  District  Court  and  Cause.] 

ASSIGNMENT  OF  ERRORS 

Comes   Now   the    United   States   of   America  by 
Charles  H.  Carr,  United  States  Attorney   for  the 


14  United  States  of  America 

Southern  District  of  California,  its  Attorney,  and 
having  made  and  filed  its  Notice  of  Appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  from  the  Orders  and  Judgment  en- 
tered in  the  above-entitled  cause  against  it  on  the 
6th  and  27th  days  of  March,  1944,  now  makes  and 
files  with  the  Notice  of  Appeal  the  following  As- 
signment of  Errors  herein  upon  which  it  will  apply 
for  reversal  of  the  said  Order  and  Judgment  and 
each  of  them  upon  appeal,  and  which  errors  and 
each  of  them  are  to  the  great  dertiment,  prejudice 
and  injury  of  said  appellant,  in  violation  of  the 
rights  conferred  upon  it  by  law,  and  said  appellant 
says  that  in  the  record,  proceedings,  rulings,  or- 
ders and  judgment,  in  the  above-entitled  cause  and 
the  determination  thereof  in  the  Central  Division 
of  the  United  States  District  Court  in  and  for  the 
Southern  District  of  California,  manifest  error  has 
intervened  to  [44]  its  prejudice,  namely: 

(1)  The  Court  erred  in  granting  the  motion  of 
defendant  to  suppress  and  return  the  exhibits  for 
the  reason  that  the  said  exhibits  had  been  previ- 
ously offered  in  evidence  and  admitted  in  the  trial 
of  Case  No.  16152,  United  States  v.  Herman  Rosen- 
wasser,  and  were  no  longer  in  the  possession  of  the 
United  States  Attorney's  office  and  therefore  the 
United  States  Attorney  had  no  power  to  return  the 
evidence  to  the  defendant. 

(2)  The  Court  erred  in  making  and  entering  the 
order  suppressing  the  evidence  and  ordering  the 
return  thereof  for  the  reason  that  the  admissibility 
of  said  evidence  had  been  determined  in  the  previ- 
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ous  trial  of  the  case  and  the  question  of  its  ad- 
missibility was  therefore  res  ad  judicata  and  became 
the  law  of  the  case. 

(3)  The  Court  erred  in  granting  the  Motion  to 
Suppress  and  ordering  the  return  of  the  evidence 
for  the  reason  that  the  affidavit  in  supi)ort  of  said 
motion  did  not  show  an  illegal  or  unreasonable 
search  and  seizure  or  any  search  and  seizure  at  all, 
but  affirmatively  showed  the  voluntary  surrender  by 
the  defendant  of  the  records  requested  of  him  by 
the  investigating  officers  of  the  Wage  and  Hours 
Division  of  the  Department  of  Labor. 

(4)  The  Court  erred  in  directing  the  transfer  to 
defendant  of  the  photostatic  copies  of  said  exhibits 
for  the  reason  that  the  said  photostatic  copies  were 
the  property  of  the  United  States  and  had  never 
been  the  proj)erty  of  the  defendant.  [45] 

(5)  The  Court  erred  in  permanently  enjoining 
the  representatives  of  the  United  States  (lovern- 
ment  and  in  particular  the  AVage  and  Hours  Div- 
ision thereof,  from  making  any  use  of  the  photo- 
stats or  information  derived  therefrom  in  any  other 
proceeding  whatever  either  civil  or  criminal  thereby 
converting  a  motion  to  suppress  into  an  independ- 
ent bill  in  equity,  and  making  a  final  order  therein. 

CHARLES  H.  CARR 

United    States    Attorney    for 

the    Southern     District    of 

California 
Attorney  for  the  United  States 

of  America,  Appellant 

[Endorsed] :    Filed  May  20,  1944.  [4(i] 
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[Title  of  District  Court  and  Cause.] 

NOTICE   OF   SERVICE  AND  RECEIPT 

To:  Herman  Rosenwasser,  an  individual  doing 
business  under  the  firm  name  and  style  of  Perfect 
Garment  Company: 

Pursuant  to  rules  of  Court  and  practice,  you  are 

hereby  served  with  copies  of  petition  for  appeal, 

order  allowing  appeal,  assignment  or  error,  notice 

of  appeal  and  citation  in  the  above-entitled  cause. 

CHARLES  H.  CARR 

United    States   Attorney    for 
the    Southern    District    of 
California. 
Attorney  for  the  Appellant 

Service  is  acknowledged  this  2nd  day  of  May, 
1944. 

BERNARD  B.  LAVEN 

Counsel  for  the  Appellee 

[Endorsed] :    Filed  May  3,  1944.  [47] 


[Title  of  District  Court  and  Cause.] 

PRAECIPE  FOR  TRANSCRIPT 
OF  RECORD 

To  the  Clerk,  District  Court  of  the  United  States 
for  the  Southern  District  of  California,  Central 
Division : 

The  appellant,  the  United  States  of  America, 
hereby  directs  that  in  preparing  the  transcript  of 
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the  record  in  this  cause  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  you  include  the  following: 

1.  Docket  entries  and  minute  entries  showing 
filing  of  the  infonnation,  the  filing  of  the  notice  of 
motion  to  suppress  the  evidence,  the  demurrer  to 
the  information,  the  order  granting  the  motion  to 
suppress  the  evidence  and  return  thereof. 

2.  The  information. 

3.  The  affidavit  of  Herman  Rosenwasser  in  sup- 
port of  motion  to  suppress. 

4.  The  Motion  to  suppress  the  evidence. 

5.  The  order  to  suppress  the  evidence.  [48] 

6.  The  minute  order  of  March  6th,  1944,  grant- 
ing the  motion  to  suppress  the  evidence. 

7.  The  written  order  dated  March  27,  1944, 
signed  by  the  Judge,  suppressing  the  evidence. 

8.  The  Petition  for  appeal  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

9.  Statement  as  to  the  jurisdiction  of  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  Court  of 
Appeals. 

10.  Assignment  of  errors. 

11.  The  order  allowing  appeal. 

12.  The  notice  of  service  on  the  Appellee  of  the 
petition  for  ap[)eal,  order  allowing  a})peal,  assign- 
ment of  errors,  and  statement  as  to  jurisdiction. 

13.  The  citation. 

14.  The  praecipe. 

CHAS.  H.  CARR 

United  States  Attorney  I'ov 
the  Souiliei'Ti  District  of 
California 
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Service  of  the  foregoing  Praecipe  for  Transcript 
of  Record  is  acknowledged  this  2nd  day  of  May, 
1944. 

BERNARD  B.  LA  YEN 
Counsel  for  Appellee 

[Endorsed] :    Filed  May  3,  1944.  [49] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  numbered  from  1  to  49  inclusive  contain  the 
original  Citation  and  full,  true  and  correct  copies 
of:  A  Portion  of  the  Docket  Entries;  Minute  Or- 
der Entered  January  25,  1944 ;  Information ;  Motion 
to  Suppress;  Affidavit  of  Herman  Rosenwasser  in 
Support  of  Motion  to  Suppress;  Minute  Order  En- 
tered March  6,  1944;  Order  to  Suppress  Evidence; 
Petition  for  Appeal;  Order  Allowing  Appeal;  As- 
signment of  Errors ;  Notice  of  Service  and  Receipt ; 
and  Praecipe  for  Transcript  of  Record  which  con- 
stitute the  record  on  appeal  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  24  day  of  May,  1944. 

[Seal]  EDMUND  L.  SMITH, 

Clerk, 
By   THEODORE  HOCKE, 
Deputy  Clerk. 
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[Endorsed]:  No.  10782.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  United 
States  of  America,  Appellant,  vs.  Herman  Rosen- 
wasser, an  individual  doing  business  under  the  firm 
name  and  style  of  Perfect  Garment  Company,  Ap- 
pellee. Transcript  of  Record.  Upon  Appeal  from 
the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division. 

Filed  May  25,  1944. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10782  Cr. 

UNITED  STATES  OF  AMERICA, 

Appellant, 

V. 

HERMAN  ROSENWASSER,  an  individual  doing 
business  under  the  firm  name  and  style  of 
PERFECT  GARMENT  COMPANY, 

Appellee. 

DESIGNATION  OF  POINTS  ON  APPEAL 
AND  TRANSCRIPT 

To:     The    Clerk    of   the    United    States   Circuit 
Court  of  Appeals,  for  the  Ninth  Circuit: 
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In  conformity  with  Rule  19,  sub-division  6,  the 
Appellant  hereby  adopts  the  Assignment  of  Errors 
appearing  in  the  transcript  of  record  as  its  points 
on  appeal  and  designates  for  printing  the  entire 
transcript. 

Dated:     May  30,  1944. 

CHARLES  H.  CARR, 

United  States  Attorney. 
JAMES  M.  CARTER, 

Assistant  U.  S.  Attorney. 
V.  P.  LUCAS, 

Assistant  U.  S.  Attorney. 
Attorneys  for  Appellant. 

(Affidavit  of  Service  by  Mail.) 

[Endorsed]:  Filed  June  2,  1944.  Paul  P. 
O'Brien,  Clerk. 
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No.  10782 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


United  States  of  America, 

Appellant, 


vs. 


Herman  Rosen vvasser,  an  individual  doing  business 
under  the  tirm  name  and  style  of  Perfect  Garment 
Company, 

Appellee. 


APPELLANT'S   OPENING  BRIEF. 


By  an  Information  tiled  January  25,  1944,  by  the  United 
States  Attorney  in  and  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  the  appellee  herein  was  charged 
with  violation  of  Title  29,  U.  S.  C.  A.  Sections  15  (a) 
(Ij,  15  (a)  {2)  and  15  (a)  {5)  of  the  Fair  Labor  Stand- 
ards Act  of  1938  [R.  5  to  31  j.  The  Information  con- 
tained hfteen  counts  which  charged  the  defendant  with  a 
violation  of  the  record  keeping,  minimum  wage,  overtime, 
and  interstate  shipment  provisions  of  the  Fair  Labor 
Standards  Act  of  1938  (29  U.  S.  C.  A.  201  cl  scq.). 

The  defendant  tiled  a  motion  for  a  Bill  of  Particulars, 
and  demurred  to  the  Information  on  the  ground  that  "The 
said  counts  of  the  said  Information  fail  to  disclose  and  it 
cannot  be  ascertained  therefrom  whether  the  alleged  em- 
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ployees  of  the  defendant  were  employed  and  working  at  a 
regular  rate  of  pay,  subject  to  the  provisions  of  the  Act, 
or  working  on  a  piece  work  basis  at  an  irregular  rate  of 
pay." 

The  defendant  also  filed  a  motion  to  suppress  and  return 
the  evidence,  which  was  supported  by  the  affidavit  of  the 
defendant.  The  District  Judge  granted,  in  part,  the  mo- 
tion for  Bill  of  Particulars,  and  postponed  his  ruling  on 
the  demurrer  until  after  the  fihng  of  the  Bill  of  Particu- 
lars, and  thereafter  sustained  the  demurrer  with  respect 
to  certain  counts  of  the  Information.  The  Court  also 
granted  the  Motion  to  Suppress  and  Return  the  Evidence, 
which  is  the  order  of  the  Court  appealed  from  by  this 
appeal. 

The  Motion  to  Suppress  the  Evidence  is  set  forth  in  its 
entirety  [R.  32,  S3].  The  affidavit  of  the  defendant,  Her- 
man Rosenwasser,  in  support  of  the  Motion  to  Suppress 
the  Evidence,  is  in  the  Record,  pages  35  and  36.  The 
order  suppressing  and  returning  the  evidence  is  shown  on 
pages  39  and  40  of  the  Record. 

The  oral  hearing  on  the  Motion  to  Suppress  the  Evi- 
dence came  before  the  Court  on  the  6th  day  of  March, 
1944,  and  thereafter  a  formal  written  order  was  made  and 
entered  on  the  27th  day  of  March,  1944. 

The  Information  in  this  case  is  a  re-filing  of  a  prior 
identical  information  against  the  same  defendant  (S.  D. 
Cal.  No.  16152 — Criminal)  in  which  there  had  been  a 
verdict  of  guilty  on  six  counts  submitted  to  the  jury  but 
the  District  Judge  on  January  10,  1944,  granted  the  de- 
fendant's motion  for  a  new  trial. 

All  of  the  evidence  referred  to  in  the  Motion  and  Order 
to  Suppress  had  been  previously  introduced  at  the  trial  of 
the  original  case,  and  this  explanation  is  made  to  clarify 
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for  the  Court  the  references  contained  in  the  Motion  to 
Suppress  and  the  Order  based  thereon. 

The  matter  is  now  before  this  Honorable  Court  upon 
appeal  from  the  order  suppressing  and  directing  the  return 
of  the  evidence. 

Jurisdictional  Statement. 

(a)  The  District  Court  had  jurisdiction  under  the  pro- 
visions of  Section  41  (a)  of  Title  28  of  the  United  States 
Code. 

(b)  Under  Section  546  of  Title  18,  United  States  Code, 
the  crime  with  which  defendant  was  charged  is  cognizable 
in  the  District  Court. 

(c)  This  Court  has  jurisdiction  by  virtue  of  the  provi- 
sions of  Section  682  of  Title  18,  United  States  Code,  as 
well  as  the  provisions  of  Section  345  of  Title  28,  United 
States  Code. 

STATUTE  INVOLVED 

'I  ■ 
The  Fair  Labor  Standards  Act  of  1938,   29  U.S.C.A.   201  et  aeq. 
in  its  pertinent  and  applicable  parte,  proyides: 

"The  Adminletrator  or  ais  designated  representatives  •  ♦  •  ma 
enter  and  inspect  such  places  and  such  records  {and  make  such 
transcriptions  thereof),  question  such  employees,  and  investi 
gate  such  facts,  conditions.,  practices,  or  matters  as  he  ma/ 
deem  necessary  or  appropriate  to  determine  whether  any  person 
has  violated  any  provision  of  this  Act,  or  which  may  aid  in 
the  enforcement  of  the  provisions  of  this  Act. " 

Specification  of  Errors. 

The  District  Court  erred  in  o]-antin^  defendant's  Mo- 
tion to  Su])press  and  Return  the  i'^idence,  and  coiiiniittt'd 
prejudicial  error  in  (he  followinj;  i).-irticulars : 

( 1 )  The  Court  erred  in  granting  the  motion  of  defend- 
ant to  suppress  and  return  the  exhibits  for  the  reason  that 


the  said  exhibits  had  been  previously  offered  in  evidence 
and  admitted  in  the  trial  of  Case  No.  16152,  United  States 
V.  Herman  Rosenwasser,  and  were  no  longer  in  the  pos- 
session of  the  United  States  Attorney's  office  and  there- 
fore the  United  States  Attorney  had  no  power  to  return 
the  evidence  to  the  defendant. 

(2)  The  Court  erred  in  making  and  entering  the  order 
suppressing  the  evidence  and  ordering  the  return  thereof 
for  the  reason  that  the  admissibility  of  said  evidence  had 
been  determined  in  the  previous  trial  of  the  case  and  the 
question  of  its  admissibility  was,  therefore,  res  adjudicata 
and  became  the  law  of  the  case. 

(3)  The  Court  erred  in  granting  the  Motion  to  Sup- 
press and  ordering  the  return  of  the  evidence  for  the 
reason  that  the  affidavit  in  support  of  said  motion  did  not 
show  an  illegal  or  unreasonable  search  and  seizure  or  any 
search  and  seizure  at  all,  but  affirmatively  showed  the 
voluntary  surrender  by  the  defendant  of  the  records  re- 
quested of  him  by  the  investigating  officers  of  the  Wage 
and  Hours  Division  of  the  Department  of  Labor. 

(4)  The  Court  erred  in  directing  the  transfer  to  de- 
fendant of  the  photostatic  copies  of  said  exhibits  for  the 
reason  that  the  said  photostatic  copies  were  the  property  of 
the  United  States  and  had  never  been  the  property  of  the 
defendant. 

(5)  The  Court  erred  in  permanently  enjoining  the  rep- 
resentatives of  the  United  States  Government  and  in  par- 
ticular the  Wage  and  Hours  Division  thereof,  from  mak- 
ing any  use  of  the  photostats  or  information  derived  there- 
from in  any  other  proceeding  whatever  either  civil  or 
criminal  thereby  converting  a  motion  to  suppress  into  an 
independent  bill  in  equity,  and  making  a  final  order  therein. 
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ARGUMENT. 

I. 

The  Court  Erred  in  Granting  the  Motion  of  Defendant 
to  Suppress  and  Return  the  Exhibits  for  the 
Reason  That  the  Said  Exhibits  Had  Been  Pre- 
viously Offered  in  Evidence  and  Admitted  in  the 
Trial  of  Case  No.  16152,  United  States  v.  Herman 
Rosenwasser,  and  Were  No  Longer  in  the  Pos- 
session of  the  United  States  Attorney's  Office  and 
Therefore  the  United  States  Attorney  Had  No 
Power  to  Return  the  Evidence  to  the  Defendant. 

In  support  of  this  point  the  appellant  directs  the  atten- 
tion of  the  Court  first,  to  the  Motion  to  Suppress  the 
Evidence  filed  in  the  District  Court,  which  Motion  is  found 
on  page  32  of  the  Record,  and  by  its  terms  shows  that  the 
evidence  sought  to  be  suppressed  had  been  pre\^iously  in- 
troduced as  Government  exhibits  in  the  prior  trial  of  the 
case.  The  evidence  is  referred  to  as  exhibits  and  exhibits 
for  identification,  and  further  referred  to  their  numerical 
order,  and  the  title  of  the  case  is  given  as  well  as  the 
number.  This  showing  in  the  motion,  therefore,  raises 
the  question,  first,  as  to  whether  or  not  tlie  Court  could 
order  the  United  States  Attorney  to  return  the  evidence 
because  the  motion  itself  shows  that  the  evidence  sought 
to  be  su])pressed  and  returned  is  not  only  no  longer  in  the 
custody  of  the  United  States  Attorney  but  is  actually  in 
the  custody  of  the  Clerk  of  the  United  States  District 
Court  as  evidence  in  the  previcnis  trial  of  the  same  case, 
and  it  would  be  beyond  the  ])o\\cr  or  authority  of  the 
United  States  Attorney  to  in  any  way  command  or  c<»ntr(»l 
the  Clerk  of  the  United  States  District  Court. 


The  affidavit  on  which  the  motion  was  made  shows  that 
the  evidence  sought  to  be  suppressed  and  returned  came 
into  the  possession  of  Agents  of  the  Wage  and  Hours 
Division  of  the  United  States  Department  of  Labor  and 
not  into  the  possession  of  the  United  States  Attorney  in 
the  first  instance. 

Paragraph  three  of  the  Motion  does  not  allege,  as  it 
could  not  allege,  that  the  evidence  sought  to  be  suppressed 
and  returned  is  even  in  the  custody  of  the  United  States 
Attorney  and  the  affidavit  on  which  the  Motion  was  made 
does  not  show  on  its  face  any  unreasonable  search  or 
seizure. 

What  has  been  said  so  far  clearly  demonstrates  that  the 
first  assignment  of  error  is  well  taken  and  that  the  matter 
is  res  judicata.  Assuming  that  the  affidavit  of  Herman 
Rosenwasser  as  to  how  he  surrendered  the  documents  to 
the  Wage  and  Hours  Division  is  correct,  the  affidavit  and 
motion  show  that  there  was  a  previous  trial  against  this 
same  defendant  concerning  the  subject  matter  and  in  which 
the  evidence  was  offered  and  admitted.  Either  the  de- 
fendant objected  to  its  introduction  at  the  previous  trial 
and  his  objection  was  overruled,  or  the  evidence  was  of- 
fered by  the  Government  and  introduced  without  objection. 
In  either  instance  it  went  into  evidence,  and  a  decision  as 
to  its  admissibility  was  made  by  the  Court.  Such  a  ruling 
precludes  the  defendant  from  thereafter  having  a  second 
ruling  on  the  same  point  because  if  in  the  previous  trial 
he  had  objected  and  his  objection  been  overruled,  or  if  he 
had  made  a  motion  to  return  and  the  motion  was  denied, 
such  rulings  would  have  been  appealable  by  the  defendant 
either  before  trial  or  after  a  verdict  rendered  against  him. 

This  view  of  the  situation  is  amply  supported  by  the 
decision  of  the  United  States  Supreme  Court  in  the  case 
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of  Steele  v.  United  States,  267  U.  S.  498,  and  267  U.  S. 
505. 

The  first  appeal  was  from  the  order  denying  a  petition 
of  the  defendant  for  an  order  vacating  a  search  warrant. 
It  was  found  by  the  Court  that  the  search  warrant  was 
properly  issued  upon  probable  cause  and  the  action  of  the 
lower  court  in  refusing  to  vacate  the  search  warrant  was 
sustained.  After  the  mandate  on  this  appeal  was  sent  to 
the  trial  court,  the  defendant  was  tried  and  convicted  and 
thereafter  took  a  direct  writ  of  error  to  the  Supreme  Court 
in  which  he  urged  as  grounds  for  appeal  the  competency 
of  the  evidence  gained  as  a  result  of  the  search  made 
under  the  search  warrant,  and  also  raised  the  question  that 
the  search  warrant  was  issued  to  a  general  Prohibition 
Agent  whereas  Section  6  of  Title  11  of  the  National  Prohi- 
bition Act  of  June  15,  1917,  said  that  such  a  warrant  must 
be  issued  to  "a  civil  officer  of  the  United  States  duly  au- 
thorized to  enforce  or  assist  in  enforcing  any  law  thereof," 
and  argued  from  this  that  a  Prohibition  Agent  appointed 
by  the  Commissioner  of  Internal  Revenue  is  not  a  civil 
officer  of  the  Government  in  a  constitutional  sense. 

Concerning  these  two  questions,  the  Supreme  Court, 
speaking  through  Mr.  Chief  Justice  Taft,  said : 

"It  should  first  be  said  that  Steele  is  not  in  a  posi- 
tion to  raise  this  (|uestion.  He  nii^ht  ha\e  raised  it 
in  the  preceding  case,  but  he  did  not  do  so  and  did  not 
assign  error  on  account  of  it  in  his  appeal  to  this 
Court.  The  refusal  to  vacate  the  search  zvarraiil  and 
to  return  the  liquor  seiaed  zuas  a  final  decree.  The 
question  is,  therefore,  res  judicata  as  against  him." 
(Emphasis  added.) 


It  is  to  be  noted  that  the  first  appeal  referred  to  in  the 
quoted  language  was  from  a  judgment  of  the  District 
Court  refusing  to  vacate  a  search  warrant  and  the  appeal 
was  direct  from  that  order  refusing  to  vacate,  and  the 
opinion  does  not  disclose  the  state  of  the  record  before 
the  District  Court,  namely,  whether  an  indictment  had 
been  filed  against  the  defendant  or  whether  he  filed  a  spe- 
cial proceeding  or  a  Bill  of  Equity  before  indictment  was 
filed  against  him.  In  any  event,  appellant  deems  this  lack 
of  clarity  in  the  record  to  be  immaterial  for  the  reason 
that  which  ever  way  the  question  was  raised  in  the  Steele 
case,  the  holding  that  the  matter  was  res  judicata  would 
have  been  made  in  any  event. 

II. 

The  Court  Erred  in  Making  and  Entering  the  Order 
Suppressing  the  Evidence  and  Ordering  the  Re- 
turn Thereof  for  the  Reason  That  the  Admissi- 
bility of  Said  Evidence  Had  Been  Determined  in 
the  Previous  Trial  of  the  Case  and  the  Question 
of  Its  Admissibility  Was  Therefore  Res  Adjudi- 
cata  and  Became  the  Law  of  the  Case. 

This  point  is  very  closely  associated  with  the  previous 
point  and  whatever  has  heretofore  been  said  is  equally 
applicable  under  this  heading,  but  we  will  make  further 
observations  and  cite  other  authorities  more  in  keeping 
with  the  facts  in  the  instant  case. 

We  direct  the  attention  of  the  Court  to  the  case  of 
Lisansky  v.  United  States,  31  F.  (2d)  846,  which  was  an 
appeal  by  a  defendant  convicted  of  a  conspiracy  to  violate 
the  law,  and  in  which  the  Government  produced  photostatic 
copies  of  certain  records  and  documents  procured  in  much 


the  same  manner  as  were  the  documents  in  the  instant  case. 
The  Court  in  that  case  said. 

"The  books  were  shown  to  be  in  the  possession  of 
the  defendants;  and,  because  of  the  provisions  of  the 
Fourth  and  Fifth  Amendments,  the  court  was  without 
power  to  require  their  production  at  the  trial.  And 
it  was  not  permissible  for  the  Government  even  to  lay 
the  foundation  for  the  introduction  of  copies  of  the 
books,  as  in  civil  cases,  by  making  demand  for  their 
production  in  open  court  or  by  introducing  in  evidence 
notice  of  such  demand.  But  evidence  as  to  the  con- 
tents of  books  and  papers  is  not  lost  to  the  Govern- 
ment because  the  defendant  has  them  in  his  possession 
and  their  production  cannot  be  ordered  or  the  usual 
basis  laid  for  the  introduction  of  secondary  evidence. 

"The  rule  applicable  in  such  cases  was  well  stated 
by  Mr.  Justice  Day,  then  a  Circuit  Judge  of  the 
Sixth  Circuit,  in  the  McKnight  case,  as  follows : 

"  'The  authorities  seem  very  clear  that  in  such 
cases,  where  a  criminating  document  directly  bearing 
upon  the  issue  to  be  proven  is  in  the  possession  of  the 
accused,  the  prosecution  may  be  permitted  to  show 
the  contents  thereof,  without  notice  to  the  defendant 
to  produce  it,  *  *  *  As  the  introduction  of  sec- 
ondary evidence  of  a  writing  in  sucli  instances  is 
founded  upon  proof  showing  the  original  to  be  in  the 
possession  of  the  defendant,  it  will  ordinarily  he  in 
his  power  to  produce  it,  if  he  regards  it  for  his  in- 
terest to  do  so.' 

"And  there  is  nothing  in  llie  point  that  this  evi- 
dence was  obtained  in  violation  of  tlu-  l^\)urth  and 
Fifth  Amendments  to  the  Constitution.  There  was 
no  search  or  seizure  of  the  books  of  defendant,  nor 
was  their  production  compelled  by  any  legal  process. 
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On  the  contrary,  the  defendants  voluntarily  showed 
them  to  the  Government  agents  and  left  them  in  their 
possession  for  auditing.  We  know  of  nothing  in  the 
Constitution,  or  elsewhere,  which  would  prevent  the 
agents  from  testifying  to  knowledge  acquired  while 
auditing  them.  The  cases  cited  by  defendants,  such 
as  Gouled  v.  U.  S.,  255  U.  S.  298,  41  S.  Ct.  261,  65 
L.  Ed.  647,  and  Henderson  v.  U.  S.  (C.  C.  A.  4th), 
12  F.  (2d)  528,  51  A.  L.  R.  420,  lay  down  sound 
propositions  of  law,  but  are  so  clearly  inapplicable  to 
the  facts  of  this  case  that  we  deem  it  unnecessary  to 
distinguish  them.  See  Olmstead  v.  U.  S.,  277  U.  S. 
438,  48  S.  Ct.  564,  72  L.  Ed.  944,  and  Hester  v.  U.  S., 
265,  U.  S.  57,  44  S.  Ct.  445,  68  L.  Ed.  898." 

The  last  quoted  paragraph  of  the  above  citation  is,  we 
think,  particularly  applicable  in  this  case,  because  it  is  a 
definite  holding  that  to  permit  such  testimony  would  not 
be  a  violation  of  the  Fourth  and  Fifth  Amendments  to  the 
Constitution,  and  such  language  is  equally  applicable  to 
the  situation  as  shown  by  the  affidavit  of  the  defendant 
in  this  case  because  the  affidavit  makes  it  very  clear  that 
he  voluntarily  surrendered  his  books  and  documents  to  the 
Government  agents,  and  while  in  their  possession  with  his 
consent,  the  photostatic  copies  were  made. 

Another  case,  that  of  Rocchia  v.  United  States,  78  F. 
(2d)  966,  decided  by  this  Circuit  in  August,  1935,  also 
supports  the  position  of  the  Government  in  regard  to  the 
introduction  of  the  photostatic  documents. 

It  would  appear  from  the  reading  of  that  case  that 
Rocchia  was  arrested  for  a  violation  of  the  National  Prohi- 
bition Act,  and  certain  evidence,  including  documentary 
evidence,  was  taken  by  the  officers  at  the  time  of  the  arrest. 
In  a  hearing  before  the  Commissioner,  after  the  arrest, 
the  Commissioner  ordered  the  evidence  returned  on  the 
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ground  that  the  search  was  unlawful.  Thereafter,  appar- 
ently the  District  Court  also  made  an  order  directing  the 
return  of  the  evidence  to  the  defendant.  Whether  this 
order  was  made  in  a  special  proceeding  or  in  a  previous 
action  is  not  quite  clear  from  the  opinion.  At  page  970  of 
the  opinion  we  hnd  as  follows : 

''The  indictment  v\^as  returned  in  this  case  on  No- 
vember 14,  1933.  On  December  23,  1933,  appellant 
made  a  motion  to  suppress  the  evident.  This  motion 
was  heard  January  6,  1934.  The  motion  to  suppress 
was  amended  February  2,  1934;  on  February  3rd  the 
amended  motion  was  denied;  thereafter,  on  February 
10,  1934,  the  appellant  pleaded  not  guilty  and  the  case 
was  called  for  trial  June  26,  1934." 

Immediately  following  the  above  quotation  in  the  opin- 
ion, is  the  following  reference  to  the  previous  proceeding, 
but  from  it  we  cannot  determine  the  nature  of  the  previous 
proceeding : 

"Neither  in  the  original  motion  to  suppress  the 
evidence  nor  in  the  amended  motion  was  the  effect  of 
the  order  of  the  District  Court  made  in  the  previ(uis 
proceeding  directing  the  return  of  the  evidence  to  the 
appellant  presented  to  the  trial  court.  If  the  question 
of  the  eft'ect  of  the  previous  order  had  been  raised  on 
the  motion,  it  would  be  necessary  to  determine 
whether  or  not  the  former  order  was  res  judicata  as 
to  the  unlawfulness  of  the  search  and  seizure.  Not 
having  been  presented  at  that  time,  the  attenijjt  to 
raise  the  question  at  the  trial  by  way  of  objection  to 
the  evidence  was  tocj  late." 

We  think  the  above  quoted  language  is  ])articularlv 
pertinent  because,  as  we  have  heretofore  argued,  both  the 
motion  and  the  order  granting  the  motion  each  show  that 
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the  evidence  was  previously  introduced  in  the  trial  of  the 
defendant  on  identically  the  same  charges.  Therefore,  the 
character  of  the  previous  proceedings  and  the  nature  of 
the  evidence  was  brought  before  the  Court  in  the  previous 
trial  as  well  as  on  the  motion  to  suppress,  and  there  can 
be  no  question  but  what  the  matter  is  res  judicata  because 
the  affidavit  in  support  of  the  motion  shows  the  original 
voluntary  surrender  of  the  documents  by  the  defendant, 
and  does  not  even  hint  or  suggest  that  there  was  another 
or  different  taking  by  the  Government. 

III. 

The  Court  Erred  in  Granting  the  Motion  to  Suppress 
and  Ordering  the  Return  of  the  Evidence  for  the 
Reason  That  the  Affidavit  in  Support  of  Said 
Motion  Did  Not  Show  an  Illegal  or  Unreasonable 
Search  and  Seizure  or  Any  Search  and  Seizure  at 
All,  but  Affirmatively  Showed  the  Voluntary  Sur- 
render by  the  Defendant  of  the  Records  Re- 
quested of  Him  by  the  Investigating  Officers  of 
the  Wage  and  Hours  Division  of  the  Department 
of  Labor. 

An  examination  of  some  of  the  authorities  previously 
cited  under  the  other  specifications  shows  that  they  have 
some  applicability  to  the  question  of  the  affirmative  show- 
ing that,  in  this  case,  the  evidence  sought  to  be  returned 
was  voluntarily  surrendered  and,  therefore,  there  was  no 
search  or  seizure  whatever. 

Whenever  the  question  of  the  return  of  property  or  the 
suppression  of  evidence  has  been  before  the  Court  for 
consideration,  invariably  the  motion  for  the  return  or 
suppression  has  been  grounded  upon  an  alleged  violation 
of  the  constitutional  rights  of  the  defendant  under  the 
Fourth  and  Fifth  Amendments  to  the  Constitution,  and 
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the courts  have  been  ever  zealous  to  protect  the  constitu- 
tional rights  of  the  citizens.  The  fact  that  these  decisions 
have  all  been  made  upon  constitutional  grounds  gives  a 
certain  pattern  to  the  whole  law  of  search  and  seizure,  and 
therefore  the  decisions  of  the  Court  are  to  that  extent  but 
amplication  or  extension  of  the  pattern  established  by  the 
facts  of  each  case  when  iitted  into  constitutional  rights. 

Unfortunately  few,  if  any,  of  the  decisions  turn  on  the 
question  of  the  voluntary  surrender  of  the  evidence  and, 
therefore,  every  decision  in  which  the  Court  has  found  a 
violation  of  constitutional  rights  it  has  ordered  a  return 
of  the  property  to  the  defendant,  or  its  suppression,  and 
in  most  of  the  decisions  the  appeal  has  been  taken  by  the 
defendant  from  an  order  of  the  District  Court  denying 
him  the  relief  sought.  These  appeals  have  sometimes  been 
taken  from  orders  made  in  special  proceedings,  but  usually 
are  appeals  after  convictions.  Therefore,  the  question  of 
the  appealability  of  an  order  made  in  favor  of  the  defend- 
ant and  against  the  Government  has  sometimes,  particu- 
larly in  the  Marquette  case,  270  Fed.  214,  not  been  given 
the  full  consideration  which  the  point  deserves,  but  has 
been  decided  on  the  basis  of  language  found  in  prior  opin- 
ions discussing  constitutional  questions  raised  by  a  defend- 
ant and  not  by  the  Government,  and  thus  we  feel  the  char- 
acter of  such  an  order  made  against  the  Government  has 
not  been  fully  considered  and  there  is  no  firm  foundation 
for  holding  it  to  be  interlocutory. 

The  case  of  Carroll  7*.  United  States,  267  U.  S.  132, 
carefully  reviewed  all  prior  decisions  on  search  and  seiz- 
ure, and  redeclared  all  fundamental  principles  with  re- 
spect to  search  of  buildings  and  outbuildings,  and  then 
announced  the  doctrine  that  would  be  applicable  to  auto- 
mobiles and  other  mobile  property  of  a  defendant.  This 
decision   very   carefully   distinguished    the    difference   be- 
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tween  these  two  classes  of  property  and  also  re-announced, 
what  is  sometimes  forgotten,  namely,  that  the  constitution 
does  not  denounce  all  searches  and  seizure  but  only  such 
as  are  unreasonable. 

Bearing  in  mind  the  voluntary  character  of  the  sur- 
render of  the  documents  in  the  instant  case  and  that  the 
affidavit  does  not  show  anything  unreasonable  in  the  act 
of  the  Government  agents  in  appearing  at  the  place  of 
business  of  the  defendant,  we  come  now  to  a  considera- 
tion of  the  order,  itself,  to  see  if  it  can  be  truly  held  that 
it  is  interlocutory  in  character. 

The  order  provides  that  exhibits  and  exhibits  for  iden- 
tification in  the  previous  case  between  the  same  parties 
be  returned,  and  all  photostats,  copies  or  data  secured 
therefrom  or  information  obtained  therefrom,  directly  or 
indirectly,  are  forever  suppressed.  This,  we  think,  is  be- 
yond the  power  of  the  court  to  do.  Clearly,  the  photo- 
static copies  of  the  records  were  never  the  property  of  the 
defendant,  and  if  they  were  not  unlawfully  obtained  the 
Government  is  entitled  not  only  to  their  possession  but 
to  their  use  in  any  lawful  manner,  and  any  order  depriv- 
ing it  of  such  use  under  the  circumstances  constitutes  an 
injunction  from  which  an  appeal  lies.  It  also  is  a  deter- 
mination of  property  rights  without  due  process  of  law 
which  would  make  the  order  void  instead  of  voidable.  A 
void  order  may  be  said  to  be  no  order  at  all,  and  the  only 
way  the  Government  can  protect  its  rights  under  the  cir- 
cumstances is  by  direct  appeal.  The  order  further  pro- 
vides that  the  agents  of  the  Wage  and  Hours  Division 
of  the  Government,  and  all  other  persons,  must  forthwith 
return  the  photostatic  documents  to  the  defendant,  which 
part  of  the  order  is  also  a  determination  of  the  title  and 
right  of  possession  of  the  property  and  constitutes  a  con- 
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fiscation  of  Government  pr(jperty  without  process  of  law 
and  is,  therefore,  a  final  order  from  which  an  appeal  will 
lie. 

The  facts  in  this  case  are  so  distinctly  different  than  the 
facts  in  any  of  the  other  decided  cases,  whether  in  this 
Circuit  or  in  the  United  States  Supreme  Court,  that  we 
feel  that  no  prior  decision  sets  forth  the  true  rule  or  prin- 
ciple which  is  applicable  herein  and  which  would  in  any 
way  defeat  the  consideration  of  this  appeal  on  its  merits. 

IV. 

The  Court  Erred  in  Directing  the  Transfer  to  De- 
fendant of  the  Photostatic  Copies  of  Said  Exhib- 
its for  the  Reason  That  the  Said  Photostatic 
Copies  Were  the  Property  of  the  United  States 
and  Had  Never  Been  the  Property  of  the  Defend- 
ant. 

In  discussing-  this  specification  we  will  quote  from  the 
Rocchia  and  Lisaiisky  cases,  used  in  another  heading  but 
the  quotations  will  have  particular  reference  to  the  fact 
that  the  evidence  sought  to  be  suppressed  was  photostatic 
copies  of  documents. 

The  Lisansky  case  involved  the  question  of  photostatic 
evidence  and  concerning  it  the  Court  said : 

"The  next  point  strenuously  insisted  upon  by  de- 
fendants is  that  the  trial  court  erred  in  allowing 
agents  of  the  government  to  testify  as  to  the  contents 
of  books  and  records  of  defendants,  and  in  i)ernn*t- 
ting  photostatic  copies  of  certain  pages  of  these  to 
be  introduced  in  evidence.  The  basis  of  these  ob- 
jections is,  first,  that  the  oral  testimony  and  the  pho- 
tostatic copies  were  received  in  violation  of  the  best 
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evidence  rule;  and,  second,  that  the  evidence  was  ob- 
tained in  violation  of  the  rights  of  defendants  under 
the  Fourth  and  Fifth  Amendments  to  the  Constitu- 
tion.    We  see  nothing  in  either  of  these  points." 

In  the  Rocchia  case  the  same  question  of  the  introduc- 
tion of  photostatic  copies  was  discussed,  and  there  this 
Circuit  said  as  follows: 

''During  the  trial  the  appellant  objected  to  the  in- 
troduction of  photostatic  copies  of  documents  that 
had  been  taken  from  his  possession  upon  the  ground 
that  they  had  been  obtained  by  an  unlawful  search 
and  seizure.  In  making  this  objection  counsel  offered 
to  prove  in  support  thereof  that  the  property  had 
been  ordered  returned  by  the  District  Court  on  Jan- 
uary 30,  1933,  prior  to  the  return  of  the  indictment 
in  the  case  at  bar,  and  after  a  preliminary  hearing 
before  the  Commissioner  at  which  the  Commissioner 
determined  that  it  had  been  obtained  by  an  unlawful 
search  and  seizure  and  dismissed  the  appellant,  and 
that  the  search  there  involved  was  the  identical  search 
involved  herein.  This  objection  was  in  effect  a  re- 
newal of  the  motion  to  suppress  the  evidence  which 
had  been  previously  denied  by  the  trial  court.  *  *  *" 

''The  appellant  also  objected  to  these  photostatic 
copies  on  the  ground  that  they  are  not  the  best  evi- 
dence. The  objection  being  based  partly  upon  the 
ground  that  the  original  papers  had  been  returned  to 
appellant  and  were  not  in  the  possession  of  the  Gov- 
ernment was  in  eft'ect  a  statement  that  they  were  in 
his  possession  and  not  in  the  possession  of  the  Gov- 
ernment. That  being  true,  secondary  evidence  was 
admissible  in  the  absence  of  a  tender  of  better  evi- 
dence by  appellant." 
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V. 

The  Court  Erred  in  Permanently  Enjoining  the  Rep- 
resentatives of  the  United  States  Government  and 
in  Particular  the  Wage  and  Hours  Division 
Thereof,  From  Making  Any  Use  of  the  Photo- 
stats or  Information  Derived  Therefrom  in  Any 
Other  Proceeding  Whatever  Either  Civil  or  Crim- 
inal, Thereby  Converting  a  Motion  to  Suppress 
Into  an  Independent  Bill  in  Equity,  and  Making 
a  Final  Order  Therein. 

Under  this  heading  appellant  will  first  analyze  all  of 
the  authorities  usually  cited  on  appeals  by  defendants  from 
orders  denying  a  motion  to  suppress  and  return  the  evi- 
dence. 

Turning  first  to  the  case  of  Cogen  v.  United  States,  21% 
U.  S.  221,  we  see  that  this  was  an  application  after  in- 
dictment and  before  trial  for  an  order  for  the  return  of 
papers  and  to  suppress  evidence  on  the  grounds  of  an  un- 
lawful search  and  seizure.  The  application  was  denied  in 
the  District  Court  and  the  defendant  sued  out  a  writ  of 
error  in  the  Circuit  Court  of  Ai)i)eals  which  dismissed  the 
writ,  holding  that  the  order  sought  to  be  reviewed  was 
an  interlocutory  order.  The  Supreme  Court  granted  a 
writ  of  certiorari  for  the  purpose  of  deciding  whether  or 
not  the  order  of  the  District  Court  was  a  final  order 
within  the  meaning  of  Section   128  of  the  Judicial  Code. 

In  resolving  the  (jucstion  the  Supreme  Court  reviewed 
practically  all  the  prior  authorities  such  as  (Joiiled  z'.  Unit- 
ed States,  255  U.  S.  298;  Aguello  v.  United  States,  269 
U.  S.  20;  Panmcli  v.  United  States,  285  l<.  8/1;  IVeeks 
V.  United  States,  232  U.  S.  383;  Marrun  v.  United  States, 
275  U.  S.  192;  and  many  others,  and  came  to  the  conclu- 
sion that  the  order  appealed  from  was  an  interlocutory  (jr- 
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der  and  held  that  the  Circuit  properly  dismissed  the  ap- 
peal. 

There  are,  however,  two  or  three  distinctive  facts  about 
the  instant  case  which  differentiates  it  from  any  of  the 
foregoing  cited  authorities.  It  will  first  be  noted  that 
most  of  the  cited  authorities  have  been  cases  where  the 
defendant  suffered  an  adverse  ruling  in  the  lower  court. 
Therefore,  it  is  clear  that  as  to  the  defendant  it  is  not  a 
final  order  but  one  from  which  he  has  in  many  instances 
a  further  opportunity  of  objection  and,  if  convicted,  an 
appeal  by  which  to  review  the  action  of  the  District  Court. 
Such  right  does  not  exist  in  the  instant  case  on  behalf  of 
the  Government,  that  is  the  right  to  proceed  to  trial  and 
in  the  event  that  the  defendant  goes  free,  to  take  an  ap- 
peal. This  distinction  in  itself,  we  feel,  is  sufficient  to 
differentiate  the  cases  so  far  as  to  make  necessary  a  dif- 
ferent rule.  We  are  not  unmindful  that  this  Circuit  in 
the  case  of  United  States  v.  Marquette,  270  F.  214,  has 
come  to  a  contrary  ruling,  but  there  are  points  of  dift'er- 
ence  between  the  Marquette  case  and  the  instant  case  in 
two  significant  particulars.  First,  in  the  Marquette  case, 
the  officers  of  the  Government,  without  search  warrant  or 
authority,  forcibly  made  their  way  into  a  private  home 
and  seized  and  carried  away  intoxicating  liquor.  Second, 
there  was  no  prior  ruling  on  the  admissibility  of  the  evi- 
dence as  there  is  in  the  instant  case;  therefore  it  is  felt 
that  the  Marquette  case  is  not  an  authority  for  the  ruling 
of  the  District  Court  in  the  instant  case. 

In  the  present  case,  as  has  been  pointed  out,  the  de- 
fendant voluntarily  surrendered  the  original  documents 
to  the  agents  of  the  Government,  so  the  position  by  the 
Government  agents  was  not  founded  upon  an  unlawful 
invasion  of  the  home  or  the  lack  of  a  search  warrant,  or 
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the  abuse  of  any  process  of  the  court.  The  admissibility 
of  the  evidence  which  was  suppressed  by  the  trial  court 
had  been  previously  determined  in  a  trial  of  the  identical 
charges,  and  the  evidence  which  was  suppressed  was  not 
the  primary  evidence  which  was  voluntarily  surrendered 
but  secondary  evidence  of  a  photostatic  character.  There 
having  been  a  prior  ruling,  the  Government  feels  that  the 
matter  is  res  judicata  and  the  order  made  by  the  District 
Court  appealable  as  such. 

In  the  Marquette  case  we  cannot  help  but  feel  that  the 
holding  of  this  Circuit  was  predicated  primarily  upon  the 
violation  of  the  constitutional  rights  of  the  defendant  by 
the  forcible  invasion  of  his  home  rather  than  upon  the 
proposition  that  the  order  was  an  interlocutory  one. 

There  can  be  but  little  doubt  that  an  order  suppressing 
the  evidence  and  ordering  the  return  thereof,  under  the 
situation  shown  by  this  record,  is  a  final  order  because 
it  substantially  deprives  the  Government  of  any  oppor- 
tunity whatever  of  presenting  its  case.  The  charges  are 
of  a  character  that  the  documentary  proof  thereof  is  nec- 
essary. Obviously,  the  Government  agents  would  have 
no  knowledge  of  the  defendant's  books  and  other  matters 
shown  by  the  exhibits,  unless  such  information  was  ac- 
quired from  the  documents  themselves  in  their  original 
form,  or  from  photostatic  copies  made  therefrom,  and  the 
sweeping  nature  of  the  order  precludes  the  Government 
witnesses  from  making  any  use,  whatsoever,  of  the  ex- 
hibits, and  unless  the  order  of  the  court  is  \acated  and 
set  aside  and  held  for  naught  the  prosecution  of  the 
charges  cannot  go  forward  and  the  finality  of  the  order 
becomes  apparent. 

By  way  of  further  strengthening  the  appellant's  posi- 
tion that  the  order  herein  appealed  from  is  a  final  order 
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and  not  an  interlocutory  one,  we  will  cite  two  authorities 
on  the  question  of  res  judicata,  because  the  appellant  feels 
that  if  the  order  in  the  former  trial  of  the  same  issues  is 
binding  upon  the  defendant,  the  order  clearly  is  not  an 
interlocutory  order  but  a  final  one,  and  the  question  of 
its  appealability  clear. 

In  the  case  of  United  States  v.  California  Bridge  Com- 
pany, 245  U.  S.  337,  the  court  had  before  it  for  consider- 
ation a  civil  suit  concerning  the  effect  of  a  judgment  and 
whether  or  not  the  principle  of  res  judicata  applies.  In 
disposing  of  the  matter  the  Court  said: 

"The  doctrine  of  estoppel  by  judgment,  or  res 
judicata,  as  a  practical  matter,  proceeds  upon  the 
principle  that  one  person  shall  not  a  second  time  liti- 
gate, with  the  same  person  or  with  another  so  iden- 
tified in  interest  with  such  person  that  he  represents 
the  same  legal  right,  precisely  the  same  question, 
particular  controversy,  or  issue,  which  has  been  nec- 
essarily tried  and  finally  determined,  upon  its  merits, 
by  a  court  of  competent  jurisdiction,  in  a  judgment 
in  personam  in  a  former  suit." 

Clearly,  the  right  of  the  Government  to  introduce  this 
evidence  falls  within  the  language  above  quoted.  It  is 
precisely  the  same  question.  The  evidence  is  exactly  the 
same.  It  involves  the  same  investigation  by  the  same 
officers,  and  the  court  in  the  first  instance  was  competent 
to  pass  upon  it.  Therefore,  we  say,  having  passed  upon 
it  in  the  former  trial,  the  matter  is  res  judicata,  and  the 
nature  of  the  interlocutory  character  of  the  order,  if  up 
for  the  first  time,  is  not  present. 

Another  case  decided  by  the  Seventh  Circuit  in  which 
certiorari  was  denied  in  the  Supreme  Court  is  that  of 
Orient  Ins.  Co.  v.  Leonard,  120  Fed.  808,  certiorari,  de- 
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nied,  187  U.  S.  645.  This  action  was  based  upon  a  fire 
insurance  policy  and  was  tried  in  the  District  Court,  and 
appealed  to  the  Circuit  where  the  holding  of  the  District 
Court  was  reversed  and  the  matter  retried  and  the  citation 
is  to  the  second  appeal.     In  this  case  the  court  said : 

"Now,  when  Mr.  Leonard,  on  the  second  trial,- 
again  produced  evidence  that  an  explosion  in  the 
neighboring  mill  made  a  hole  in  the  wall,  through 
which  the  fire  ensuing  upon  and  connected  with  the 
explosion  entered,  and  destroyed  his  stock,  the  court 
was  not  at  liberty  to  follow  its  own  or  counsel's  view 
of  the  law  in  ruling  on  the  company's  motion  for  a 
directed  verdict  in  its  favor.  The  law  of  the  case, 
determined  by  the  former  decision,  required  the  de- 
nial of  the  motion,  and  the  submission  of  the  evi- 
dence to  the  jury." 

Appellant  believes  that  there  exists  a  proper  basis  in 
the  present  case  for  an  appeal  to  this  Circuit  because  by 
the  Court's  order  directing  the  transfer  to  defendant  of 
the  photostats  which  were  the  property  of  the  United 
States  and  had  never  been  the  property  of  the  defendant, 
the  District  Court  did,  in  fact,  assume  jurisdiction  for  the 
purpose  of  trying  title  or  right  of  possession.  Appellant 
believes  that  the  District  Court  went  further  than  that 
and,  in  fact  assumed  jurisdiction  to  [)ermanently  enjoin 
the  representatives  of  the  Wage  and  Hour  Division  from 
making  any  use  of  the  photostats,  or  any  information  de- 
rived therefrom,  in  any  other  proceeding  of  whatever 
character,  whether  civil  or  criminal.  In  doing  this  ap- 
pellant believes  that  Ihc  District  Court  went  beyond  the 
scope  of  the  motion  to  suppress;  the  court  as.sumed  a  jur- 
isdiction which  appellant  does  not  feel  can  l.)c  regarded  as 
incidental  to  an  interlocutory  order  in  a  criminal  proceed- 
ing; the  effect  of  the  order  of  the  court  is  to  convert  a 
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motion  to  suppress  into  an  independent  bill  in  equity  and 
such  order  would  be  a  final  order  against  appellant  wheth- 
er the  criminal  proceeding  is  continued  any  further  or  not. 

We  again  refer  the  Court  to  the  case  of  Steele  v.  Unit- 
ed States,  267  U.  S.  498,  where  the  Court  directly  held 
that  the  refusal  to  vacate  a  search  warrant  and  return 
property  at  the  request  of  a  defendant  was  a  final  de- 
cree. And  finally,  we  refer  the  Court  to  the  case  of  Dow- 
ling  V.  Collins,  10  Fed.  (2d)  62  (C.  C.  A.  6),  certiorari 
denied,  46  S.  Ct.  356,  which  was  an  original  suit  by  a  de- 
fendant in  a  pending  criminal  proceeding,  seeking  the  re- 
turn of  property  allegedly  seized  by  the  officers  and  the 
quashing  of  certain  search  warrants  and  the  return  and 
suppression  of  the  physical  evidence.  In  disposing  of  this 
case  on  appeal,  the  Circuit  reviewed  the  facts  shown  in 
the  criminal  proceedings  from  which  it  appears  that  after 
the  arrest  of  the  defendants  a  motion  to  suppress  the 
evidence  was  made  in  the  District  Court  and  the  motion 
denied.  Thereafter,  and  before  empaneling  a  jury  for 
a  second  trial,  the  defendants  again  moved  the  court  by  a 
written  motion  to  quash  the  search  warrants  and  to  re- 
turn the  liquor  to  one  of  the  defendants  allegedly  the 
rightful  owner  thereof.  This  motion  was  also  denied, 
and  thereafter  the  original  suit  was  brought,  which  is 
discussed  in  the  appeal. 

After  reciting  the  facts   substantially  as   outlined,   the 
court  said  as  follows: 

"We  do  not  consider  whether  or  not  the  statement 
in  the  certificate  of  evidence  before  us  must  be 
taken  to  mean  that  the  written  motion  in  the  crimi- 
nal case  before  the  first  trial  was  supplemented  by 
an  oral  motion  for  the  return  of  the  goods  seized; 
clearly  the  written  motion  passed  on  before  the  sec- 
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ond  trial  specifically  prays  for  this  relief.  Further, 
it  is  immaterial  whether  or  not  the  court  erred  in 
considering  the  order  denying  the  original  motion  as 
res  ad  judicata  on  this  broader  motion.     *     *     * 

''The  preliminary  motion  to  suppress  the  use  there- 
after in  that  pending  criminal  case  of  certain  evi- 
dence charged  to  have  been  illegally  obtained  is  dis- 
tinct and  separate  from  the  motion  for  the  return  of 
the  goods  charged  to  have  been  illegally  seized;  by 
joining  them  together  the  order  denying  the  return 
of  the  goods  is  no  less  final,  because  the  order  deny- 
ing the  suppression  of  their  use  as  evidence  may  be 
interlocutory. 

"The  parties,  moreover,  had  a  choice  of  remedies 
between  the  present  proceedings  and  the  motion  in 
the  criminal  case  for  a  return  of  the  goods.  They 
chose  the  latter;  they  submitted  the  issues  thereon  to 
the  trial  judge;  on  the  merits  they  were  denied  the 
relief  sought  in  the  first  instance,  and  were  deemed 
barred  thereby  in  the  second  attempt.  That  second 
action  was  final;  and,  if  the  first  motion  can  be 
deemed  by  an  agreement  of  the  parties  to  have  in- 
cluded the  return  of  the  property,  the  (jrdcr  thereon 
was  likewise   final." 

If  we  analyze  the  above  (juoted  language  carefully,  we 
readily  see  that  the  Sixth  Circuit  here  made  a  definite 
holding  that  where  goods  are  allegedly  wrongfully  seized 
by  the  Government  and  a  prosecution  is  started,  the  de- 
fendants have  a  choice  of  proceeding  either  by  motion  or 
by  original  suit  for  tlie  return  of  tlic  pr()])crty,  and  wliicli- 
ever  choice  they  make  results  in  a  final  order  from  which 
an  appeal  lies.  In  tliis  instance  the  order  being  against 
the  defendant,  the  court  held  that  as  the  order  was  final 
the  defendants  could  appeal.     We  can  percei\e  no  good 
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reason  why,  had  the  order  been  in  favor  of  the  defendant 
and  against  the  Government,  its  finality  would  not  be  the 
same  and  consequently  the  Government  would  have  a 
right  to  appeal. 

This  position  of  the  appellant  is  further  strengthened 
by  the  following  comment  of  the  court  in  the  same  case: 
"The  reasoning  of  the  opinion  in  Perlman  v.  Unit- 
ed States,  247  U.  S.  7,  as  well  as  in  Burdeau  v.  Mc- 
Dowell, 256  U.  S.  456,  fully  supports  the  conclusion 
that  the  orders  on  the  preliminary  motions  and  peti- 
tions in  the  criminal  case  were  final  and  as  such  re- 
viewable in  this  court;  though  entitled  in  that  crimi-- 

nal  case,  they  were  no  essential  part  of  the  trial  there- 
•jj^     *     *     *" 

For  the  foregoing  reasons,  appellant  urges  the  reversal 
of  the  action  of  the  District  Court. 

Respectfully  submitted, 

Charles  H.  Carr, 

United  States  Attorney; 

James  M.  Carter, 

Assistant  U.  S.  Attorney; 

V.  P.  Lucas, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Appellant. 
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United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


United  States  of  America, 

Appellant, 

vs. 

Herman  Rosenwasser,  an  individual  doing  business 
under  the  firm  name  and  style  of  Perfect  Garment 
Company, 

Appellee. 


AMENDED   AND    SUPPLEMENTAL   JURISDIC- 
TIONAL STATEMENT. 


Comes  now  the  United  States  of  America,  appellant 
herein,  and  files  tliis  its  amended  and  supplemental  juris- 
dictional statement  and  asks  that  the  same  be  received  and 
filed  to  correct  the  jurisdictional  statement  found  on  pap^e 
3  of  appellant's  opening  brief. 
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Amended  and  Supplemental  Jurisdictional  Statement. 

(a)  The  District  Court  had  jurisdiction  under  the  pro- 
visions of  Section  41(a)  of  Title  28  of  the  United  States 
Code. 

(b)  Under  Section  546  of  Title  18  of  the  United  States 
Code  the  crime  with  which  defendant  was  charged  is 
cognizable  in  the  District  Court. 

(c)  This  Court  has  jurisdiction  by  virtue  of  the  pro- 
visions of  Section  225(a)  of  Title  28,  United  States  Code, 
to  review  by  appeal  final  decisions  in  the  District  Courts. 

(d)  This  Court  has  jurisdiction  under  and  by  virtue  of 
the  provisions  of  Section  225(b)  and  of  Section  227  of 
Title  28,  United  States  Code,  to  review  upon  appeal  an 
interlocutory  order  or  decree  of  the  District  Court  grant- 
ing an  injunction. 

Statute  Involved. 

The  Fair  Labor  Standards  Act  of  1938,  29  U.  S.  C.  A. 
201  et  scq.,  in  its  pertinent  and  applicable  parts,  provides: 

"The  Administrator  or  his  designated  representa- 
tives *  *  *  may  enter  and  inspect  such  places  and 
such  records  (and  make  such  transcriptions  thereof), 
question  such  employees,  and  investigate  such  facts, 
conditions,  practices,  or  matters  as  he  may  deem 
necessary  or  appropriate  to  determine  whether  any 
person  has  violated  any  provision  of  this  Act,  or 
which  may  aid  in  the  enforcement  of  the  provisions 
of  this  act.    .    .    ." 


No.  10782 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


United  States  of  America, 

Appellant, 


vs. 


Herman  Rosenwasser,  an  individual  doing  business, 
under  the  firm  name  and  style  of  Perfect  Garment 
Company, 

Appellee. 


APPELLANT'S  POINTS  AND  AUTHORITIES 
IN  OPPOSITION  TO  MOTION  TO  DISMISS 
THE  APPEAL. 


Comes  now  United  States  of  America,  appellant  herein, 
and  files  with  the  court  its  points  and  authorities  in  oppo- 
sition to  the  motion  to  dismiss  the  appeal  in  the  above 
entitled  matter. 

Appellant  respectfully  urj^es  that  this  Honorable  Court 
deny  the  motion  to  dismiss  the  appeal  in  the  above  entitled 
matter,  and  hear  the  case  on  its  merits,  and  as  authority 
for  its  position,  makes  the  follow  in<4"  analysis  of  ap])ellee's 
memorandum  of  points  and  aulJKM-ilies  in  sujjport  of  its 
motion,  and  presents  the  following;  points  and  authorities 
in  opposition  to  the  motion. 


I. 

Defendant's    Motion    and    Memorandum    in    Support 

Thereof. 

Part  A  of  defendant's  memorandum  is  a  preliminary 
statement  which  requires  no  comment. 

Appellee  in  Part  B  of  his  memorandum  states  that  the 
Circuit  Court  of  Appeals  has  appellate  jurisdiction  to  re- 
view only  "final  decisions."  This,  of  course,  is  not  true 
since  the  Circuit  Court  also  has  appellate  jurisdiction  to 
review  certain  types  of  interlocutory  orders  by  virtue  of 
28  U.  S.  C.  Section  227.  This  point  will  be  discussed 
below. 

Similarly,  appellee  is  mistaken  in  the  point  urged  in  Part 
C  of  his  memorandum  that  the  sentence  is  the  only  final 
judgment  from  which  an  appeal  lies  in  a  criminal  case. 
Not  only  are  many  types  of  orders  made  upon  motions  to 
suppress  evidence  appealable  as  final  orders,  as  indicated 
in  Part  D  of  appellee's  memorandum,  but  specifically 
orders  quashing,  setting  aside  or  sustaining  demurrers  to 
an  indictment  under  certain  circumstances  and  orders  sus- 
taining a  special  plea  in  bar  are  appealable.  18  U.  S.  C. 
682.  It  is  not  contended,  of  course,  that  the  order  here 
involved  is  of  the  types  enumerated  in  that  section.  The 
point  is  simply  mentioned  for  the  purpose  of  demonstrat- 
ing that  appellee's  statement  that  the  sentence  is  the  only 
final  judgment  from  which  an  appeal  lies  is  not  correct. 

Part  D  of  appellee's  memorandum  deals  with  the  appeal- 
ability of  orders  made  upon  motions  to  suppress  and  re- 
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turn  evidence.  The  motion  in  this  case  was  made  by  the 
defendant  after  the  return  of  the  indictment,  the  situation 
which  is  discussed  in  Section  4  of  Part  D  of  appellee's 
brief.  However,  it  does  not  follow  and  the  authorities  do 
not  hold  that,  to  use  appellee's  language,  "where  the  mo- 
tion to  suppress  the  use  of  evidence  in  a  criminal  case  is 
made  by  the  party  defendant  after  the  return  of  the  in- 
dictment, the  proceeding  is  considered  interlocutory  and 
not  a  'final  decision'  so  that  no  appeal  would  lie  from  such 
an  order.    .    .    ." 

In  Cogen  v.  United  States,  278  U.  S.  221,  upon  which 
appellee  relies,  the  court  while  holding  the  order  there 
involved  interlocutory  and  not  appealable  clearly  recog- 
nized that  under  certain  circumstances  such  an  order  would 
be  final  and  appealable.     The  court  said: 

"Where  an  application  is  filed  in  that  form  [by 
motion  in  the  criminal  case],  its  essential  character 
and  the  circumstances  under  which  it  is  made  will 
determine  whether  it  is  an  independent  proceeding  or 
merely  a  step  in  the  trial  of  the  criminal  case."  (P. 
225.) 

We  propose  to  demonstrate  that  the  essential  character 
of  the  order  here  involved  and  the  circumstances  under 
which  it  was  made  clearly  establish  that  the  proceeding 
became  in(le])en(lent  and  more  than  merely  a  step  in  the 
trial  of  the  criminal  case  so  that  the  order  is  ai)i)ealable 
as  a  final  order. 


II. 

Analysis  of  Authorities  Cited  by  Appellee. 

One  of  the  authorities  cited  by  appellee  is  that  of  Kore 
matsu  V.  United  States,  319  U.  S.  432.  This  case  is  of 
little  assistance  to  the  court  in  considering  the  present 
appeal,  for  the  reason  that  it,  like  so  many  other  authori- 
ties cited  by  the  appellee,  has  to  do  with  a  matter  of  pro- 
bation, so  whatever  is  said  in  the  opinion  might  be  consid- 
ered in  the  light  of  the  statutes  governing  probation. 

The  facts  were  that  the  defendant  had  been  ordered  out 
of  a  defense  area  in  accordance  with  Executive  Order  No. 
9066,  and  Proclamation  No.  1,  issued  by  General  DeWitt, 
and  having  disobeyed  the  order  was  taken  before  the 
United  States  District  Court  and  found  guilty  and  placed 
on  probation  for  a  term  of  5  years  without  the  court 
imposing  any  sentence. 

The  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
was  in  doubt  as  to  whether  or  not  it  had  jurisdiction  of  the 
appeal  under  such  circumstances,  and  certified  the  question 
to  the  United  States  Supreme  Court  under  Section  239  of 
the  Judicial  Code. 

The  Supreme  Court  reviewed  the  decisions  of  the  Cir- 
cuits as  well  as  some  of  its  own  decisions,  and  answered 
the  question  in  the  affirmative. 

The  next  case  cited  by  appellee,  that  of  Cohbledick  et  al. 
V.  United  States,  309  U.  S.  323,  apparently  has  more 
relevancy  to  matters  involved  in  the  present  appeal  than 
any  of  the  other  authorities  cited  by  the  appellee  in  support 
of  the  motion  to  dismiss  the  appeal. 

This  was  a  case  in  which  certiorari  was  granted  to 
review  the  judgment  of  the  Ninth  Circuit  in  a  case  in- 
volving motions  to  quash  subpoena  duces  tecum. 

It  appears  from  the  record  that  the  United  States  Grand 
Jury,  in  and  for  the  Northern  District  of  California,  had 
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issued  subpoenas  duces  tecum  addressed  to  the  petitioners 
to  produce  documents  before  the  grand  jury,  and  deeming 
these  subpoenas  to  require  the  production  of  evidence 
which  was  prejudicial  to  the  rights  of  petitioners,  a  mo- 
tion to  quash  the  petitions  was  filed  in  the  District  Court. 
Upon  the  motions  being  denied,  the  petitioners  sought  a 
review^  in  the  Circuit.  The  Circuit  found  itself  to  be  with- 
out jurisdiction  and  dismissed  the  appeals,  and  the  matter 
was  brought  before  the  Supreme  Court  because  of  the 
conflict  between  the  Circuits. 

Inasmuch  as  no  appeal  lies  from  the  District  Court  to 
the  Circuit  unless  there  is  finality  in  the  judgment  or  order 
pronounced  by  the  District  Court,  no  appeal  would  lie  to 
the  Circuit,  the  Supreme  Court  of  necessity  had  to  discuss 
what  was  and  what  was  not  a  final  order. 

After  reviewing  the  policy  of  the  law  with  respect  to 
appeals,  the  opinion  stated : 

"In  a  certain  sense  finality  can  be  asserted  of  the 
orders  under  review,  so,  in  a  certain  sense,  finality 
can  be  asserted  of  any  order  of  a  court.  And  such 
an  order  may  coerce  a  witness,  leaving  to  him  no 
alternative  but  to  obey  or  be  i)unished.  It  may  have 
the  efifect  and  the  same  characteristics  of  finality  as 
the  orders  under  review,  but  from  such  a  ruling  it 
will  not  be  contended  there  is  an  appeal." 

The  above  is  a  cjuotation  from  the  case  of  Alexander  v. 
United  States,  201  U.  S.  117.  and  the  basis  for  the  holding 
is,  as  said  by  the  court,  that  to  allow  an  appeal  under  such 
circumstances  would  halt  the  orderly  progress  of  a  cause 
and  consider  incidentally  a  question  which  has  happened 
to  cross  the  patli  of  such  litigation. 

The  opinion  goes  on  to  say  thai  ade(|uate  protection  is 
afforded  if  the  person  refuses  to  obey  the  order  and  the 


court  punishes  for  contempt,  then  the  judgment  becomes 
personal  to  the  witness  and  he  may  have  his  appeal. 

The  court  also  analyzed  in  the  Cohbledick  case  its  ruling 
in  Perlman  v.  United  States,  247  U.  S.  7,  in  which  certain 
exhibits  owned  by  Perlman  had  been  impounded  in  court 
during  a  patent  suit,  and  the  United  States  Attorney  had 
attempted  to  have  these  exhibits  produced  before  the  grand 
jury,  and  Perlman  had  petitioned  the  District  Court  to 
prohibit  their  use  invoking  his  constitutional  privilege  of 
not  giving  evidence  against  himself,  and  when  the  petition 
was  denied  Perlman  sought  a  review  by  the  Supreme 
Court  and  the  United  States  Attorney  claimed  that  no 
appeal  would  lie  because  the  action  of  the  District  Court 
was  not  final,  but  interlocutory.  In  holding  that  it  was  a 
final  order,  the  court  said  that  if  the  production  of  the 
documents  were  allowed,  Perlman's  constitutional  rights 
would  be  then  invaded  and  he  could  only  protect  himself 
by  separate  proceeding  to  prohibit  their  forbidden  use,  and 
the  District  Court's  order  was,  under  the  circumstances, 
final. 

The  great  distinguishing  feature  pointed  out  m  the 
Cohbledick  case  is,  however,  that  different  rules  must  be 
promulgated  under  dift"erent  sections,  and  then  point  out 
there  is  one  class  of  cases  dealing  with  the  duty  of  wit- 
nesses to  testify  which  prevents  differentiating  different 
circumstances  and  refer  to  those  cases  arising  under  para- 
graph 12  of  the  Interstate  Commerce  Act,  whereby  statu- 
tory proceedings  may  be  brought  in  the  District  Court  to 
compel  testimony  from  persons  who  have  refused  to  make 
disclosures  before  the  Interstate  Commerce  Commission. 
In  these  cases  the  orders  of  the  District  Court  directing 
the  witness  to  answer  have  been  held  final  and  reviewable. 
Interstate  Commerce  Commission  v.  Brimson,  154  U.  S. 
447;  Harriman  v.  Interstate  Commerce  Commission,  211 


U.  S.  407;  Ellis  v.  Interstate  Coiiuiierce  Commission,  237 
U.  S.  434. 

The  significant  thing  about  the  Cobbledick  case  is  that 
the  court  distinctly  points  out  that  differences  as  well  as 
resemblances  must  be  taken  into  consideration  in  applying 
a  ruling  to  each  set  of  facts.  In  other  words,  the  court 
is  at  great  pains  to  say  that  not  every  case  can  be  deter- 
mined by  merely  seeking  out  some  prior  decision  which  has 
some  resemblance  to  the  facts  in  the  case  to  be  decided,  and 
holding  that  the  resemblance  compels  a  ruling  identical 
with  the  prior  holding,  and  it  is  this  point  which  appellant 
has  attempted  to  emphasize  in  the  present  appeal. 

The  Cobbledick  case  said  as  follows : 

"Such  cases  were  actually  considered  in  the  Alexan- 
der case,  and  deemed  to  rest  'on  statutory  provisions 
which  do  not  apply  to  the  proceedings  at  bar,  and, 
while  there  may  be  resemblances  to  the  latter,  there 
are  also  differences.'  The  differences  were  thought 
controlling.  Appeal  from  an  order  under  Sec.  12  was 
again  here  in  the  Ellis  case  supra,  fully  argued  in  the 
brief,  and  again  differentiated  from  a  situation  like 
that  in  the  Alexander  case.  'No  doubt'  was  felt  that 
an  appeal  lay  from  the  district  Court's  direction  to 
testify." 

The  next  case,  that  of  Miller  v.  Aderhold,  288  U.  S. 
206,  involved  the  question  of  tlie  rights  of  a  petitioner 
who  had  been  placed  on  probation.  The  petitioner  was 
convicted  ujxm  his  plea  of  guilty  of  the  crime  of  stealing 
from  the  United  States  Mails,  and  b\-  order  of  the  court 
sentence  was  suspended  and  he  was  discharged  from  cus- 
tody of  the  Marshal.  Tliereafter,  the  j)ctitioner  was  sen- 
tenced by  another  judgment  to  4  years  in  prison.     A  mo- 


—lo- 
tion to  vacate  that  judgment  was  denied,  and  a  petition 
for  a  writ  of  habeas  corpus  was  filed  in  the  Federal  Dis- 
trict Court  of  Georgia,  that  being  the  place  of  the  prison- 
er's confinement. 

A  careful  reading  of  this  case  discloses  nothing  which 
would  be  of  assistance  to  this  court  in  determining  the 
appeal  or  the  motion  now  before  the  court. 

The  next  case  cited  by  the  appellee  in  his  motion  to 
dismiss  is  that  of  Hill  v.  United  States  ex  rel.  Wampler, 
298  U.  S.  460. 

This  case  also  is  one  in  which  certain  questions  were 
certified  to  the  United  States  Supreme  Court  by  the  Third 
Circuit,  and  involved  questions  of  habeas  corpus.  It 
throws  little,  if  any,  light  upon  the  question  now  before 
the  court. 

The  facts  in  the  case,  as  disclosed  by  the  opinion,  are 
that  the  petitioner,  Wampler,  was  convicted  in  the  United 
States  District  Court  for  the  District  of  Maryland,  and 
judgment  was  pronounced.  That  he  paid  a  fine  of 
$5,000.00,  and  18  months  in  the  penitentiary  on  each 
count  of  the  indictment,  said  terms  of  imprisonment  to 
be  computed  as  beginning  on  a  certain  day  and  the  fines 
to  be  cumulative  and  the  terms  of  imprisonment  to  run 
concurrently. 

In  writing  up  the  judgment  as  pronounced  by  the  court, 
the  clerk  made  somewhat  of  a  variance  and  the  result  was 
that  the  commitment  was  broader  than  the  judgment  pro- 
nounced by  the  court. 

Three  questions  were  propounded  to  the  United  States 
Supreme  Court,  and  the  answers  to  the  three  questions  in 
no  way  would  enlighten  this  court  in  its  consideration  of 
the  present  appeal. 
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III. 

The  Order  Is  Appealable  as  a  Final  Order. 

The  general  rule  is  that  a  plenary  action  is  the  proper 
procedure  by  which  to  recover  property  to  which  a  party 
has  the  immediate  right  of  possession.  Ordinarily  the 
proper  action  is  replevin  or  its  modern  counterpart,  claim 
and  delivery.  54  Corp,  Jur.  (Replevin,  Sec.  1  et  seq,) 
417;  Fredericks  v.  Tracy,  98  Cal.  658. 

Prior  to  Weeks  v.  United  States,  232  U.  S.  383,  prop- 
erty held  by  prosecuting  authorities  for  use  as  evidence  in 
the  prosecution  of  a  criminal  case  could  not  be  recovered 
by  the  person  claiming  the  right  to  its  immediate  posses- 
sion. 

8  Wigmore  on  Evidence  (3rd  ed.  1940),  Sec.  2183, 
2184. 

46  Am.  Jur.  (Replevin,  §46)  30. 

The  Weeks  case  established  the  rule  that  if  property 
was  seized  in  violation  of  the  Fourth  or  Fifth  Amend- 
ments to  the  Constitution  solely  for  the  purpose  of  being 
used  as  evidence  in  a  criminal  case  it  might  be  recovered 
either  by  timely  motion  in  the  criminal  case  or  by  a  sum- 
mary proceeding  against  the  holder  of  the  property,  rather 
than  by  an  independent  action. 

Jt  is  obvious  that  in  these  exceptions  countenanced  by 
the  Weeks  case  the  court  docs  not  purix)rt  to  try  title  to 
or  right  to  i>ossession  of  the  property.  It  simply  exer- 
cises jurisdiction  over  its  ofiicers  by  directing  them  to  re- 
turn the  i)r()perty  which  because  of  the  manner  in  wliicli 
it  was  seized  may  not  be  used  for  the  only  purpose   lor 
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which  it  was  seized,  to  wit,  as  evidence  in  the  criminal 
case.    See  Maresca  v.  United  States,  266  Fed.  713. 

Where  the  property  has  not  been  seized  solely  for  use 
as  evidence  in  the  prosecution  of  a  criminal  case  an  order 
which  in  addition  to  suppressing  the  use  of  the  evidence 
in  that  case  directs  its  return  goes  further  than  is  justified 
by  the  theory  of  the  Weeks  case  and  the  proceeding  is 
thereby  converted  into  an  independent  proceeding,  the 
purpose  of  which  is  to  try  title  or  the  right  to  possession 
of  the  property.  Such  an  order,  affecting  as  it  does  the 
rights  of  the  parties  to  the  possession  of  the  property  in- 
dependently of  its  use  as  evidence  in  the  criminal  case, 
must  be  deemed  a  final  order  and  therefore  appealable. 
Cf.  Red  Star  Laboratories  v.  Pabst,  100  F.  (2d)  1  (CCA 
7);  Hildebrand  v.  Superior  Court,  173  Cal.  86;  Anglo- 
California  Bank  V.  Superior  Court,  153  Cal.  753. 

Applying  these  principles  to  the  facts  involved  herein 
it  is  clear  that  the  order  did  more  than  direct  the  return 
of  property  which  had  been  illegally  seized  solely  for  use 
as  evidence  in  a  criminal  case.  There  is  no  evidence  at 
all  that  that  was  the  purpose  of  the  seizure.  On  the  con- 
trary, from  the  facts  stated  in  the  appellee's  affidavit  in 
support  of  his  motion  to  suppress  the  evidence  it  is  appa- 
rent that  the  officers  of  the  Wage-Hour  and  Public  Con- 
tracts Divisions  of  the  United  States  Department  of  La- 
bor secured  the  evidence  during  the  course  of  an  investi- 
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gation  being  conducted  by  them  in  accordance  with  Sec- 
tion 11(a)  of  the  Fair  Labor  Standards  Act  of  1938/ 

A  second  basis  for  holding  that  the  order  in  question 
was  final  and  therefore  appealable  is  that  it  affected  the 
rights  of  parties  who  are  not  party  to  the  litigation.  The 
Supreme  Court  recognizes  that  orders  which  affect  the 
rights  of  other  parties  are  not  interlocutory. 

In  Cogen  v.  United  States,  278  U.  S.  221,  the  court 

said: 

"The  orders  made  upon  such  applications  [motion  to 
suppress  evidence  made  in  the  course  of  the  criminal 
prosecution  so  far  as  they  affect  the  rights  only  of 
parties  to  the  litigation,  are  interlocutory."  [p.  224.] 
(Underscoring  added.) 

The  order  in  the  instant  case,  even  had  it  been  con- 
fined solely  to  the  evidence  to  which  the  motion  was  di- 
rected, would  have  affected  the  rights  of  parties  who  are 
not  involved  in  the  litigation.  The  motion  [R.  p.  32]  was 
for  an  order  directing  that  plaintiff's  exhibits  and  exhibits 
for    identification    in    Case    No.    16152,    entitled    United 


IC.  676,   52   Stal.    1060,   29    U.    S.    C.    Sec.   2U(a)  : 

"The  Admiiiislrator  or  his  designated  rcprosenlativcs  may  liivestiRale  and 
gather  data  regarding  the  wages,  hours,  and  other  conditions  and  practices 
of  employment  in  any  industry  subject  to  this  Act,  and  may  enter  and  in- 
spect such  places  and  such  records  (and  make  such  transcriptions  thereof), 
question  such  employees,  and  investigate  such  facts,  conditions,  practices,  or 
matters  as  he  may  deem  necessary  or  appropriate  to  determine  whether 
any  person  has  violated  any  provision  of  this  Act,  or  which  may  aid  in 
the   enforcement   of   the   provisions  of   this    Act.     .     .     ." 
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States  of  America  v.  Hcruian  Rosenzvasser,  which  is  a 
different  case  from  that  in  which  the  motion  in  question 
was  made,  be  suppressed  and  excluded  as  evidence  in  the 
trial  of  the  instant  case.  Note  that  the  motion  did  not 
ask,  as  indeed  it  could  not  properly  ask,  for  the  return 
of  that  evidence.  It  is  clear  that  these  exhibits  and  ex- 
hibits for  identification  were  at  the  time  of  the  motion  in 
the  custody  and  possession  of  the  Clerk  of  the  District 
Court  of  the  United  States.  Insofar  as  the  order  directed 
the  return  of  this  property  it  dealt  with  the  right  of  pos- 
session of  the  clerk  who  is  not  a  party  to  the  action  and 
therefore  the  proceeding"  became  independent  in  character 
and  the  order  a  final  one  from  which  an  appeal  lies. 

See  United  States  v.  Marquette,  270  Fed.  214  (CCA, 
9),  in  which  this  court  by  the  following  language  indicat- 
ed that  under  such  circumstances  an  order  would  be  final 
and  appealable: 

"The  court  below  did  not  assume  jurisdiction  for  the 
purpose  of  trying  title  or  right  of  possession,  but 
simply  to  prevent  the  use  of  the  property  wrongfully 
seized  as  evidence  upon  the  trial  of  the  criminal 
charge,  and  the  order  directing  the  return  of  the 
property  to  avoid  that  result  is  no  more  final  or  ap- 
pealable than  would  be  any  other  order  excluding  tes- 
timony on  the  trial." 

In  going  beyond  the  scope  of  the  relief  requested  by 
appellee's  motion  to  suppress  evidence  the  order  substan- 
tially affected  the  rights  of  still  other  parties  to  the  pos- 
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session  of  property  which  was  not  the  subject  of  appel- 
lee's motion.  The  order  directed  the  officers  and  agents 
of  the  U.  S.  Department  of  Labor,  Wage  and  Hour  Di- 
vision "and/or  any  other  person  obtaining  information 
or  data"  from  the  documents  to  return  the  same  forth- 
with to  the  defendant. 

It  is  well  settled  that  the  fact  that  the  "United  States" 
is  a  party  to  the  action  does  not  give  the  court  jurisdiction 
over  the  officers  and  employees  of  the  Wage  and  Hour 
Division  or  power  to  make  an  order  directing  the  return 
of  property  in  their  possession  or  to  which  they  have  the 
right  to  possession."  Applyhe  v.  United  States,  2>2  F.(2d) 
873  (CCA  9). 

United  States  v.  Goiveii,  40  F.(2d)  593  (CCA  2)  re- 
versed upon  a  different  interpretation  of  the  facts  in  Go- 
Bart  Co.  V.  United  States,  282  U.  S.  344. 

In  re  Weinstein,  271  Fed.  5,  affirmed  as  Weinsteui  v. 
Attorney  General,  271  Fed.  673  (CCA  2). 

Therefore,  when  the  court  purported  to  adjudicate  the 
right  of  possession  to  property  as  between  appellee  and 
officers  and  agents  of  the  Wage-Hour  Division,  U.  S.  De- 
partment of  Labor,  it  converted  the  proceeding  into  an 
independent  proceeding  and  its  order  was  final  and  ai>- 
pealable.  Cf.  Cogen  %'.  United  States,  278  U.  S.  221; 
United  States  v.  Marquette,  270  Fed.  214  (CCA  9), 
supra. 
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Finally  the  court  achieved  the  same  result  and  made  its 
order  a  final  one  in  an  independent  proceeding  by  restrain- 
ing the  United  States  and  its  officers  and  agents,  from  us- 
ing the  property  in  question  "in  any  proceeding  of  any 
kind  or  character  whatsoever  against  this  defendant." 

The  Supreme  Court  in  the  Cogcn  case  clearly  indicated 
that  the  order  therein  considered  was  deemed  interlocu- 
tory because  it  dealt  with  the  question  of  suppressing  the 
evidence  as  an  integral  part  of  and  not  distinct  from  the 
general  litigation.     The  court   said: 

*Tn  essence  the  motion  resembles  others  made  before 
or  during  the  trial  to  secure  or  to  suppress  evidence, 
such  as  applications  to  suppress  a  deposition  .  .  . ; 
to  compel  the  production  of  books  or  documents 
.  .  . ;  for  leave  to  make  physical  examination  of 
plaintiff  .  .  .;  or  for  a  subpoena  duces  tecum 
.  .  .  The  orders  made  upon  such  applications  so 
far  as  they  affect  parties  to  the  litigation  are  inter- 
locutory." 

This  theory  had  already  been  recognized  by  this  court  in 
the  Marquette  case  when  it  held  the  order  there  before  it 
interlocutory  because  the  court  assumed  jurisdiction 
''merely  to  prevent  the  use  of  the  property  wrongfully 
seized  as  evidence  upon  the  trial  of  the  criminal  charge." 
Here,  as  has  been  indicated,  the  court  went  much  further 
and  purported  to  prevent  the  use  of  the  evidence  "in  any 
proceeding  of  any  kind  or  character  whatsoever  against 
this  defendant." 
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IV. 
The  Order  Is  Appealable  as  an  Interlocutory  Order. 

Having  demonstrated  that  the  order  is  not  simply  only 
for  the  suppression  and  return  of  evidence  as  an  incident 
to  the  prosecution  of  the  criminal  case  but  is  independent 
and  therefore  tinal  and  appealable,  appellant  will  also 
demonstrate  that  that  portion  of  the  order  which  enjoins 
the  United  States  of  America,  its  officers  and  agents,  from 
using  any  of  the  property  in  question  in  any  proceeding 
of  any  kind  or  character  whatsoever'  is  appealable  as  an 
interlocutory  order  in  accordance  with  28  U.  S.  C.  Sec. 
227. 

28  U.  S.  C.  Sec.  227  provides,  insofar  as  material  here: 

"Where,  upon  a  hearing  in  a  District  Court,  or  by  a 
judge  thereof,  in  vacation,  an  injunction  is  granted 

.     by  an  interlocutory  order  or  decree     . 
an  appeal  may  be  taken  from  such  interlocutory  order 
or  decree  to  the  Circuit  Court  of  Appeals;     .     .     ." 

Prior  to  1925  this  section  applied  only  to  appeals  from 
the  orders  therein  mentioned  made  upon  a  hearing  in 
equity.  The  amendment  of  that  year  deleted  the  words 
"in  equity"  and  it  has  been  held  that  to  be  appealable 
under  this  section  the  order  need  not  be  one  made  in  a 
"hearing  in  equity."  Morgan  v.  Kroger  Grocery  &  Bak- 
ing Co.,  96  F.(2d)  470  (CCA  8,  1938). 


2The  order  in  its  entirely  is  fomul  in  llie  Transcript  of  Record,  jjp.  39- 
40   and   the   injnnclive   portion   thereof   reads   as    follows: 

".  .  .  and  the  United  vStates  of  America,  and/or  its  orruiT>  and  assents 
are  harred  from  usin;,'  any  snch  invoices,  hills,  records,  data  or  information 
or.  any  matter  ohtained  therefrom  directly  or  indirectly  in  any  proceeding 
of  any  kind  or  character  whatsoever  against  this  defendant;  and,     .     .     ." 
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This  court  held  the  section  applicable  to  an  appeal  from 
an  interlocutory  injunction  granted  in  an  action  at  law 
for  damages  and  it  is  respectfully  urged  that  under  that 
holding  the  order  in  this  case  is  appealable  under  Section 
227,  Albi  V.  Street  &  Smith  Publications,  140  F.(2d) 
311  (CCA  9).  In  that  case  Albi  filed  suit  in  the  State 
Court  for  recovery  of  damages  based  upon  an  alleged  li- 
belous publication  and  the  two  defendant  publishing  com- 
panies filed  a  motion  in  the  State  Court  for  the  removal 
of  the  cause  to  the  Federal  Court  on  the  ground  that  there 
was  a  separable  controversy  as  to  the  non-resident  de- 
fendants. This  motion  to  transfer  the  cause  to  the  Fed- 
eral Court  was  granted  and  thereafter  the  plaintiif  filed 
a  motion  in  the  Federal  Court  to  remand  the  cause  back 
to  the  State  Court.  This  motion  was  denied  and  as  a 
part  of  the  order  denying  the  motion  to  remand  the  Fed- 
eral Court  enjoined  further  prosecution  of  the  cause  in 
the  State  Court.  This  court  in  a  footnote  to  its  opinion 
stated  as  follows: 

"Insofar  as  the  order  enjoins  further  prosecution  of 
the  cause  in  the  State  Court  it  is  appealable  under 
Section  129  of  the  Judicial  Code  28  U.  S.  C.  A.  Sec. 
227.  See  Borden  Co.  v.  Zumwalt,  9  Cir.,  120  F.(2d) 
69,  and  authorities  there  cited." 

Having  shown  that  the  order  appealed  from  is  appeal- 
able as  a  final  order  under  28  U.  S.  C.  Sec.  225  because 
it  is  not  merely  an  order  suppressing  and  directing  the 
return  of  evidence  as  an  incident  to  the  criminal  prose- 
cution but  is  independent  of  that  prosecution  in  that  it 
purported  to  dispose  of  property  which  had  not  been 
seized  simply  for  use  in  a  criminal  prosecution;  in  that  it 
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purported  to  try  the  right  of  possession  to  the  property 
as  against  the  Clerk  of  the  District  Court  and  as  against 
officers  and  agents  of  the  Wage-Hour  Division,  U.  S.  De- 
partment of  Labor,  none  of  whom  were  parties  to  the 
litigation,  and  in  that  it  purported  to  enjoin  the  use  of  the 
property  not  only  in  the  criminal  prosecution  but  in  any 
proceeding  of  any  kind  whatsoever;  and  having  also 
shown  that  the  injunctive  portion  of  the  order  is  an  ap- 
pealable order  under  28  U.  S.  C.  Sec.  227,  appellant  re- 
spectfully urges  this  court  to  deny  the  motion  to  dismiss 
the  appeal  and  to  hear  the  appeal  on  its  merits. 

Respectfully  submitted, 

Charles  H.  Carr, 

United  States  Attorney; 

James  M.  Carter, 

Assistant  U.  S.  Attorney; 

V.   P.   Lucas, 

Assistant  U.  S.  Attorney; 

Attorneys  for  Appellant. 
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2  Elmer  H.  Mateas  vs. 

In  the  Superior  Court  of  the  State  of  California 
In  and  for  the  County  of  Los  Angeles 

No.  485,744 

ELMER  H.  MATEAS, 

,■/>■].■  Plaintiff, 

vs. 

FRED  HARVEY,  a  corporation,  DOE  No.  1 ;  DOE 
No.  2;  DOE,  No.  3, 

Defendants. 

COMPLAINT  FOR  DAMAGES  FOR 
PERSONAL  INJURIES 

Plaintiff  complains  of  the  defendant  and  alleges: 

I. 

That  Fred  Harvey,  a  corporation  is  now  and  was 
at  all  times  mentioned  herein,  a  corporation  doing 
business  in  the  State  of  California. 

II. 

That  on  or  about  June  17th,  1942,  the  plaintiff 
rented  from  the  defendant  a  certain  mule  reported 
to  be  named  *'Chiggers"  for  the  purpose  of  riding 
said  mule  in  a  party  accompanied  by  a  guide  fur- 
nished by  the  defendant;  that  the  said  mule  was 
selected  by  the  defendant  for  the  plaintiff. 

That  plaintiff  had  no  knowledge  of  any  of  the 
peculiarities  of  the  mule,  and  plaintiff  was  not  ac- 
customed to  riding  this  said  mule. 
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III. 

That  on  the  same  day  the  Plaintiff  did  ride  the 
said  mule  and  the  said  mule  did  buck  and  jump  and 
throw  the  plaintiff  off,  and  the  plaintiff  [2]  did 
strike  the  base  of  his  spine  upon  the  pavement  and 
did  receive  a  fracture  of  the  right  transverse  process 
of  the  12th  dorsal  vertebra. 

IV.  ---^ 

That  by  reason  of  the  same  the  Plaintiff  did  suf- 
fer continuous  pain  and  discomfort  at  the  small  of 
his  back  and  right  hip.  That  such  pain  continues 
even  to  the  present  time. 

V. 

That  by  reason  thereof  he  has  been  obliged  to 
and  has  remained  away  from  his  work  as  a  plastei- 
ing  contractor,  and  has  been  obliged  to  and  has 
received  hospitalization  and  the  attention  of  physi- 
cians. 

VI. 

That  by  reason  of  the  said  injury  to  his  spine  and 
hip  the  plaintiff  has  been  damaged  in  the  sum  of 
15,000.00,  and  has  paid,  or  been  obligated  to  pay  to 
said  physicians  the  sum  of  $370.50;  and  has'lbsi  'an 
additional  sum  of  $1785.00  by  reason  ofh'rs  allfe'eilCe 
fi'om  his  work.  .    .,,  j, ,-,:,: 

VII. 

That  no  part  of  any  of  said  sums  has  been  i)aid, 
and  the  whole  thereof  is  now  unpaid  to  the  Plain- 
tiff. 
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Wherefore  Plaintiff  prays  for  judgment  against 
the  defendant  in  the  sum  of  $7155.50,  and  interests 
and  costs. 

WALTER  GOULD  LINCOLN, 
Attorney  for  Plaintiff.  [3] 

State  of  California, 
County  of  Los  Angeles — ss. 

Elmer  H.  Mateas  being  by  me  first  duly  sworn 
deposes  and  says:  that  he  is  the  plaintiff  in  the 
above  entitled  action;  that  he  has  read  the  forego- 
ing complaint  and  knows  the  contents  thereof;  and 
that  the  same  is  true  of  his  own  knowledge,  except 
as  to  the  matters  which  are  therein  stated  upon  his 
information  or  belief;  and  as  to  those  matters  that 
he  believes  it  to  be  true. 

ELMER  H.  MATEAS. 

Subscribed  and  sworn  to  before  me  this  26  day 
of  May,  1943. 

[Seal]  G.  M.  PAULL, 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  Commission  Expires  June  22,  19  . . . 

[Endorsed] :  Filed  May  28,  1943.  J.  F.  Moroney, 
County  Clerk,  By  A.  Ryan,  Deputy. 

[Endorsed]:  Filed  Oct.  1,  1943.  Edmund  L. 
Smith,  Clerk,  By  John  A.  Childress,  Deputy  Clerk. 
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[Title  of  Superior  Court  and  Cause.] 

NOTICE  OF  MOTION  TO  REMOVE  TO 
FEDERAL  COURT 

To  Plaintiff  Above  Named,  and 
To  Walter  Gould  Lincoln,  Esq.,  His  Attorney: 
You  and  Each  of  You  Will  Please  Take  Notice 
that  Fred  Harvey,  a  corporation,  one  of  the  defend- 
ants in  the  above  entitled  action,  will  on  the  13th 
day  of  September,  1943,  at  the  hour  of  9:30  A.  M., 
or  as  soon  thereafter  as  counsel  can  be  heard,  move 
the  above  entitled  court  in  Department  35  thereof, 
located  on  the  20th  Floor,  City  Hall,  Los  Angeles, 
California,  for  its  order  removing  said  cause  to  the 
District  Court  of  the  United  States  for  the  South- 
ern District  of  California,  Central  Division,  in  ac- 
cordance with  the  petition  and  bond  heretofore 
served  and  filed  in  said  court  by  said  defendant 
Fi-ed  Harvey,  a  corporation. 

Dated  at  Los  Angeles,  California,  this  2nd  day  of 
September,  1943. 

SCHELL  &  DELAMER, 
By  GERALD  P.  H.  DELAMER, 

Attorneys  for  defendant  Fred 
Harvey,  a  corporation.  [5] 

(Affidavit  of  Service  by  Mail.) 

[Endorsed]:     Filed  Sei)t.  2,  1943.  J.  F.  Moroney, 
County  Clerk,  By  A.  Ryan,  Deputy. 

[Endorsed]:     Filed    Oct.    1,    1943.     Edmund    L. 
Smith,  Clerk,  By  John  A.  Childress,  Deputy  Clerk. 

[6] 
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[Title  of  Superior  Court  and  Cause.] 

PETITION  FOR  REMOVAL  TO  FEDERAL 
COURT 

To  the  Honorable,  the  Superior  Court  of  the  State 
of  California,  in  and  for  the  County  of  Los 
Angeles : 

The  petition  of  Fred  Harvey,  a  corporation,  one 
of  the  defendants  in  the  above  entitled  action,  re- 
spectfully shows  as  follows: 

I. 

That  petitioning  defendant  is  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  State  of 
New  Jersey,  and  at  the  time  of  the  commencement 
of  this  action  and  ever  since  has  been  and  still  is  a 
resident  of  and  citizen  of  the  State  of  New  Jersey. 

II. 

That  said  cause  is  a  civil  action,  to-wit,  an  action 
for  damages  on  account  of  personal  injuries  alleged 
to  have  been  sustained  by  the  plaintiff,  Elmer  H. 
Mateas,  as  a  result  of  being  thrown  from  a  mule 
rented  to  him  by  your  petitioner. 

III. 

That  the  controversy  involved  in  this  action  is 
between  [7]  citizens  of  the  United  States  residing 
in  different  states  of  the  United  States,  to-wit,  be- 
tween the  plaintiff,  Elmer  H.  Mateas,  who  resides 
in  and  is  a  citizen  of  the  State  of  California,  on  the 
one  hand,  and  the  defendant,  Fred  Harvey,  a  corpo- 
ration, who  is  a  citizen  of  the  State  of  New  Jersey 
on  the  other  hand. 
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IV. 

That  the  matter  in  dispute  in  this  action  exceeds 
in  value  the  sum  of  $3,000.00  exclusive  of  costs,  as 
api)ears  from  the  allegations  of  the  complaint  filed 
herein,  which  allegations  are  incorporated  herein  by 
reference  with  the  same  force  and  effect  as  if  fully 
re-alleged  and  restated  herein,  for  the  purpose  of 
showing  the  amount  in  controversy. 

V. 

That  your  petitioning  defendant,  Fred  Harvey,  a 
corporation,  desires  to  remove  said  cause  before  the 
trial  thereof  into  the  District  Court  of  the  United 
States  of  America  in  and  for  the  Southern  District 
of  California,  Central  Division. 

VI. 

That  this  petitioning  defendant,  Fred  Harvey^  a 
corporation,  hereby  presents  a  good  and  sufficient 
bond  as  ])rovided  by  the  statutes  in  such  cases,  that 
said  petitioning  d^efendant  will  enter  into  such  Dis- 
trict Court  of  the  United  States,  within  thirty  days 
from  the  filing  of  this  petition,  a  certified  copy  of 
the  record  in  this  suit  and  conditioned  for  the  pay- 
ment of  all  costs  wliich  may  be  awarded  in  this 
action  by  the  said  Court  if  the  said  District  Court 
holds  that  said  action  was  wrongfully  and  improp- 
erly removed  thereto. 

VII. 

That  this  petitioning  defendant  was  served  with 
summons  and  complaint  in  the  above  e?ititled  action 
in  Los  Angeles,  County  of  Los  Angeles,  State  of 
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California,  on  the  23rd  day  of  August,  1943,  and 
that  said  petitioning  defendant's  time  to  plead  to 
said  summons  and  complaint  has  not  expired  as  of 
the  date  hereof.  That  no  appearance  in  said  action 
has  heretofore  been  made  by  this  petitioning  de- 
fendant. [8] 

VIII. 
That  your  petitioner  was  the  owner  of  the  mule 
referred  to  in  plaintiff's  complaint  at  the  time  of 
the  renting  thereof  to  the  plaintiff  and  at  the  time 
of  the  happening  of  the  accident  referred  to  in 
plaintiff's  complaint,  and  that  no  other  person  had 
any  right,  title  or  interest  in  or  to  said  mule  or 
rented  the  same  to  the  plaintiff. 

IX. 
That  a  separable  controversy  exists  between  the 
plaintiff  and  your  petitioning  defendant  in  connec- 
tion with  the  alleged  liability  on  the  part  of  your 
petitioner  as  the  result  of  the  renting  of  said  mule 
by  your  petitioner  to  the  plaintiff. 

X. 

That  your  petitioner  is  informed  and  believes  and 
upon  such  information  and  belief  alleges  that  the 
defendants  other  than  this  petitioning  defendant 
named  in  said  complaint,  to-wit,  Doe  No.  1,  Doe  No. 
2,  and  Doe  No.  3,  and  each  of  them,  are  not  neces- 
sary or  proper  parties  to  this  action,  and  that  said 
fictitiously  named  defendants,  and  each  of  them, 
have  been  fraudulently  joined  as  defendants  in  this 
action  for  the  purpose  of  attempting  to  prevent  a 
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removal  of  this  cause  to  said  United  States  District 
Court,  and  that  your  j^etitioner  is  informed  and  be- 
lieves and  therefore  alleges  that  no  service  of  sum- 
mons or  complaint  has  been  attempted  or  has  been 
had  upon  such  fictitiously  named  defendants,  or  any 
of  them. 

Wherefore,  said  petitioning  defendant  prays  that 
said  Superior  Court  proceed  no  further  herein  ex- 
cept to  make  the  order  of  removal  of  said  cause,  as 
required  by  law,  from  said  Superior  Court  to  said 
United  States  District  Court,  and  to  accept  and  ap- 
prove the  said  statutory  bond  in  connection  there- 
with, which  is  herewith  presented  to  said  Superior 
Court,  and  to  direct  a  transcript  of  the  record 
herein  to  be  made  and  certified  by  the  Clerk  of  said 
Superior  Court,  as  provided  by  law,  and  your  peti- 
tioner will  ever  pray. 

FRED  HARVEY,  a  corporation, 
By   SCHELL  &  DELAMER, 
By   GERALD  P.  H.  DELAMER, 
Its  Attorneys, 

Petitioner.  [9] 
SCHELL  &  DELAMER, 
By   GERALD  F.  H.  DELAMER, 

Attorneys  for  ])etitioning  defendant. 

(Duly  Verified  by  Gerald  F.  H.  Delamer.)  [10] 

(Affidavit  of  Service  by  Mail.) 

[Endorsed]:     Filed  Sept.  2,  1943.  J.  F.  Moroney, 
County  Clerk,  By  A.  Ryan,  Deputy. 

[Endorsed]:     Filed    Oct.    1,    1943.     Edmund    L. 
Smith,  Clerk,  By  John  A.  Childress,  Deputy  Clerk. 

[11] 
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[Title  of  Superior  Court  and  Cause.] 
BOND  ON  REMOVAL 

Know  All  Men  by  These  Presents,  That  In- 
demnity Insurance  Company  of  North  America,  a 
corporation  organized  and  existing  under  the  laws 
of  the  State  of  Pennsylvania,  and  duly  qualified  to 
transact  a  general  surety  business  in  the  State  of 
California,  is  held  and  firmly  ])ound  unto  Elmer  H. 
Mateas,  in  the  sum  of  Five  Hundred  ($500.00)  Dol- 
lars, lawful  money  of  the  United  States  of  America, 
for  which  payment  well  and  truly  to  be  made  it 
binds  itself,  its  successors  and  assigns,  jointly  and 
severally,  firmly  by  these  presents. 

The  Condition  of  the  Above  Obligation  Is  Such 
That, 

Whereas,  the  Defendant  in  the  above  entitled 
action  has  filed  its  petition  in  the  Superior  Court  of 
the  State  of  California  in  and  for  the  County  of 
Los  Angeles,  for  the  removal  of  said  action  now 
pending  therein  to  the  District  Court  of  the  United 
States,  Southern  District  of  California,  Central 
Division, 

Now,  Therefore,  if  the  said  Fred  Harvey,  a  cor- 
poration, shall  enter  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Cali- 
fornia, Central  Division  within  thirty  (30)  days 
from  the  date  of  filing  said  petition,  a  certified  copy 
of  the  record  in  said  suit,  and  shall  well  and  truly 
pay  all  costs  that  may  be  awarded  there-  [12]  in  by 
said  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division  if 
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said  C'oiirt  shall  hold  that  said  suit  was  wrongfully 
or  improi)erly  removed  thereto,  then  this  obligation 
shall  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 

Signed,  sealed  and  dated  this  2nd  day  of  Septem- 
ber, 1943. 

[Seal]  INDEMNITY     INSURANCE 

COMPANY    OF    NORTH 
AMERICA, 
By    E.  F.  HOLMES, 

Attorney  in  Fact. 

The  foregoing  bond  is  hereby  approved  as  to  form 
and  sufficiency  of  Surety  this  3rd  day  of  September, 
1943. 

H.  C.  SHEPHERD, 

Court    Commissioner    of   Los 
Angeles  County. 

Bond  Approved  Sept.  13,  1943. 

ALFRED  L.  BARTLETT, 

Judge.  ; 

State  of  California, 

County  of  Los  Angeles — ss.  , 

On  this  2  day  of  September  in  the  year  one  thou- 
sand nine  bundled  and  forty  three  before  me  F.  D. 
Lanctot,  a  Notary  Public  in  and  for  the  County  of 
Los  Angeles  personally  appeared  E.  F.  Holmes 
known  to  me  to  be  tlie  ])er^oii  whose  iiame  is  sub- 
scribed to  the  within  instrument  as  the  Attorney-in- 
fact  of  the  Indemnity  Insurance  Company  of  North 
America,    and    acknowledged    to    me    tliat    lie    sub- 
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scribed  the  name  of  the  Indemnity  Insurance  Com- 
pany of  North  America  thereto  as  principal,  and 
his  own  name,  as  Attorney-in-fact. 
[Seal]  F.  D.  LANCTOT, 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 
My  Commission  Expires  8-24-47. 

The  Premium  Charged  for  this  Bond  is  |10.00  for 
tlie  term  thereof. 

[Endorsed]  :     Filed  Sept.  2,  1943.  J.  F.  Moroney, 
Couty  Clerk,  By  A.  Ryan,  Deputy. 

[Endorsed]:     Filed    Oct.    1,    1943.     Edmund    L. 
Smith,  Clerk,  By  John  A.  Childress,  Deputy  Clerk. 

[13] 


In  the  Superior  Court  of  the  State  of  California 
In  and  for  the  County  of  Los  Angeles 

Honorable  Alfred  L.  Bartlett,  Judge  Presiding; 
Department  No.  35,  September  13,  1943. 

No.  485744 

[Title  of  Cause.] 

(Entered  September  16,  1943.) 

Petition  and  Bond  of  Defendant  Fred  Harvey,  a 
Corporation,  for  removal  to  the  United  States  Dis- 
trict Court,  Southern  District,  Central  Division, 
and  Demurrer  of  same  Defendant  to  Complaint 
come  on  for  hearing;  Schell  and  Delamer  by  S.  Mc- 
Haffie  appearing  as  attorney  for  Defendant  named. 
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Petition  is  granted;  Bond  approved.     Said  Demur- 
rer is  ordered  off  calendar. 

[Endorsed]:     Filed    Oct.    1,    1943.     Edmund    L. 
Smith,  Clerk,  By  John  A.  Childress,  Deputy  Clerk. 

[14] 


[Title  of  Superior  Court  and  Cause.] 
ORDER  FOR  REMOVAL 

This  cause  coniing  on  for  hearing  upon  petition 
and  bond  of  Fred  Harvey,  a  corporation,  one  of  the 
defendants  herein,  for  an  order  transferring  this 
cause  to  the  District  Court  of  the  United  States 
for  the  Southern  District  of  California,  Central 
Division,  and  it  appearing  to  the  court  that  the  said 
defendant  has  filed  its  petition  for  such  removal  in 
due  form  of  law  and  that  said  defendant  has  filed 
its  bond  duly  conditioned  with  good  and  sufficient 
sureties  as  provided  by  law,  and  that  said  defendant 
has  given  the  plaintiff'  due  and  legal  notice  thereon 
and  it  appealing  to  the  court  that  this  is  a  pro])er 
cause  for  removal  to  said  District  Coui-t,  said  peti- 
tion and  bond  are  hereby  accepted  and  approved, 
and 

It  Is  Hereby  Ordered  And  Adjudged  that  this 
cause  be  and  it  is  hereby  removed  to  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Central  Division,  and  that  the  Clerk  is 
hereby  directed  to  make  up  and  certify  the  rccoid 
in  said  cause  for  transmission  to  said  court  roitli- 
with. 
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Done  in  open  court  this  13th  day  of  September, 
1943. 

ALFRED  L.  BARTLETT 
Judge. 

[Endorsed] :    Filed  Sep.  13,  1943.  J.  F.  Moroney, 
County  Clerk.  By  J.  D.  John,  Deputy. 

[Endorsed]:      Filed    Oct    1,    1943.    Edmund    L. 
Smith,  Clerk.  By  John  A.  Childress,  Deputy  Clerk. 

[15] 


CERTIFICATE  OF  CLERK  OF  SUPERIOR 

COURT 

State  of  California, 
County  of  Los  Angeles — ss. 

No.  485744 

I.  J.  F.  Moroney,  County  Clerk  and  Clerk  of  the 
Superior  Court  in  and  for  the  County  and  State 
aforesaid,  do  hereby  certify  the  foregoing  copies  of 
documents  consisting  of  the 

Complaint,  Demurrer,  Notice  of  hearing  petition 
for  removal,  Petition  for  Removal,  Bond  on  Re- 
moval, Minute  Order  of  September  13,  1943  grant- 
ing petition  for  removal,  and  written  Order  for  Re- 
moval to  the  District  Court  of  the  United  States  for 
the  Southern  District  of  California  (Central  Divi- 
sion), in  the  action  of 

Elmer  H.  Mateas  vs.  Fred  Harvey,  a  corporation, 
et  al.,  to  be  a  full,  true  and  correct  copy,  of  all  of 
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the  original  documents  on  file  and/or  of  record  in 
this  office  in  the  above-entitled  action  to  and  includ- 
ing the  date  the  motion  was  granted  for  Removal 
to  the  District  Court  of  the  United  States,  and  that 
I  have  carefully  compared  the  same  with  the  orig- 
inal. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  the  Superior  Court 
this  1st  day  of  October,  1943. 

(Seal)  J.  F.  MORONEY, 

County  Clerk  and  Clerk  of  the  Superior  Court  of 
the  State  of  California,  in  and  for  the  County 
of  Los  Angeles, 

(By)     M.  B.  WARD, 
Deputy 

[Endorsed):  Filed  Oct.  1,  1943.  Edmund  L. 
Smith,  Clerk.  By  John  A.  Childress,  Deputy  Clerk. 

[16] 
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District  Court  of  the  United  States  for  the  Sou- 
thern District  of  California,  Central  Division. 

No.   3179-Y   Civ. 

ELMER  H.  MATEAS, 

Plaintiff, 

vs. 

FRED  HARVEY,  a  corporation,  et  al.. 

Defendants. 

AMENDED  COMPLAINT 

Leave  of  Court  having  been  granted.  Plaintiff 
hereby  amends  his  complaint  and  alleges: 

I. 

That  the  Fred  Harvey,  a  corporation,  is  now  and 
was  at  all  times  herein  mentioned,  a  corporation 
organized  and  existing  under  the  laws  of  the  State 
of  New  Jersey,  and  doing  business  in  the  States  of 
Arizona  and  California. 

11. 

That  the  Grand  Canyon  of  the  Colorado  is  in  the 
State  of  Arizona  aforesaid,  and  at  and  on  a  portion 
of  the  south  rim  of  the  said  Canyon,  the  said  de- 
fendant corporation  has  now,  and  has  maintained, 
operated  and  owned  for  at  least  five  years  last  past 
and  immediately  prior  to  the  beginning  of  this  ac- 
tion, an  all  year  round  resort,  known  as  El  Tovar. 
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III. 

That  the  Colorado  River  runs  in  a  general  easter- 
ly and  westerly  direction  at  the  base  of  the  saitl 
south  liini,  whicli  is  about  a  mile  [17]  above  the 
surface  of  the  said  river;  that  as  one  of  the  attrac- 
tions and  inducenients  to  the  excursionist  to  i)atro- 
nise  the  said  El  Tovar  the  said  defendant  corpora- 
tion has  owned,  operated  and  maintained  for  the 
same  period  of  time  two  trails  leading  from  the  said 
south  rim  to  the  said  river,  one  known  as  the  Phan- 
tom Ranch  Trail  and  the  other  known  as  the 
"Bright  Angel  Trail". 

That  the  said  "Bright  Angel  Trail"  is  about  six 
miles  in  length,  and  very  tortuous  and  steep,  with 
many  sharp  turns  and  narrow  pathways,  all  of 
which  conditions  were  well  known  to  defendant  cor- 
poration on  June  17th,  1942  but  unknown  to  the 
Plaintiff  herein. 

IV. 

That  during  the  said  entire  period  the  said  de- 
fendant corporation  has  maintained  a  string  of 
mules  on  each  of  said  trails  for  the  purposes  of 

(1)  On  the  Phantorj.  Ranch  Trail,  to  carry  sup- 
plies to  and  across  the  said  Colorado  River  to  a  va- 
cationing resort  known  as  "Phantow  Ranch"; 

(2)  For  the  j)urpose  of  carrying  excursionists 
— one  to  a  mule — on  the  said  "Bright  Angel  Trail" 
in  order  to  go  from  YA  Tovar  down  to  the  Colorado 
River,  and  retui-!i. 

That  the  Phanttm  Ranch  string  ol'  imik's  has  al- 
ways been  composed  of  pack  mules  only,  carrying 
no  persons;  that  the  Bright  Angel  Trail  mules  do 
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uot  carry  any  i)acks,  except  a  small  amount  which 
may  be  necessary  to  carry  lunches  for  said  excur- 
sionists, but,  on  the  contrary  the  mules  provides 
for  service  on  such  trail,  are  used  exculsively  by 
persons,  male  and  female,  to  ride  down  and  up,  as 
heretofore  set  forth,  accompanied  by  a  guide  se- 
lected by  defendant  corporation,  and  that  for  such 
experience,  excursion,  and  ride  each  of  said  per- 
sons pays  a  fee  to  the  defendant  corporation,  which 
fee  has  been  established  by  it. 

That  the  Plaintiff  is  informed  and  believes  and 
therefore  alleges  that  the  pack  mules  so  used  on  the 
Phantom  Ranch  Trail  are  used  on  that  trail  for 
a  period  of  two  years,  and  then  are  transferred  to 
the  "Bright  Angel  Trail".  [18] 

That  on  or  about  June  17,  1942,  the  Plaintiff, 
desiring  to  compose  one  of  a  party  who  would  make 
the  Bright  Angel  Trial  trip,  personally  presented 
himself  to  defendant  corporation,  and  paid  in  ad- 
vance to  defendant  corporation  the  required  fee 
so  established  for  such  excursion,  or  trip.  That  at 
said  time  and  place  a  string  of  mules  was  pro/ided 
for  the  use  of  the  plaintiff  and  the  various  other 
persons  who  were  in  the  party  to  take,  and  who 
were  in  the  party  to  take,  and  who  did  take,  said 
trip  and  said  excursion,  and  such  string  of  mules 
was  presided  over  and  guided  by  Bob  Ennis,  who 
had  such  mules  under  his  sole  control,  charge  and 
management. 
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VI. 

That  the  said  Bob  Ennis  was  at  such  time  and 
place  an  employee  of  said  defendant  corporation 
and  acting  within  the  scope  of  his  employment. 
That  he  had  been  in  such  employment,  as  plahitiff 
is  informed  and  believes  and  therefore  alleges,  for 
a  period  of  at  least  five  or  six  years  continuously, 
and  immediately  prior  to,  and  on  said  date  in  1942. 
That  during-  that  entire  period  he  also  had  charge 
of,  and  control  and  management  of,  all  the  mules 
used  on  both  of  said  trails. 

Plaintiff  is  informed  and  believes  and  therefore 
alleges  that  one  of  said  mules  so  presented  by  de- 
fendant corpoi'ation  for  the  use  of  said  excursion- 
ists on  said  trip  in  July,  1942,  was  named  "Chig- 
ger"  or  "Jigger"  and  that  this  occasion  was  the 
first  time  that  this  mule  had  ever  been  down,  or  up 
the  "Bright  Angel  Trail"  and  was  the  first  time 
the  said  mule  had  been  down,  or  up  said  trail  in  the 
year  1942,  and  was  the  first  time  said  nnile  had  car- 
ried any  excursionist  on  his  back. 

That  plaintiff  is  informed  and  believes  and  there- 
fore alleges,  that  previous  to  said  July  17,  1942,  the 
said  mule  had  been  by  defendant  corporation  used 
exclusively  for  a  period  of  approximately  two  years 
on  the  pack  train  going  from  said  north  rini  on  the 
Phantom  Ranch  Trail,  and  that  said  mule  had  not 
during  that  period  carried  persons,  but  always  car- 
ried a  pack,  o7'  merchandise  of  sonic  chaiactcr,  oi- 
description.  [19] 

That  said  mule  was  not  accustonic;d  to  caiiying 
Ijersons,  or  any  person. 
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VII. 

That  none  of  the  facts  alleged  in  the  immediately 
foregoing  paragraphs  Nos.  1,  4,  and  VI  were  known 
to  this  plaintiff,  nor  was  the  plaintiff  informed  of 
any  of  such  conditions  prior  to  the  time  of  the 
injury   complained   of. 

VIII. 

That  at  the  said  time  and  place  the  plaintiff 
did  informs  said  defendant  corporation  that  he 
had  never  been  down  the  Bright  Angel  Trail  be- 
fore; had  never  ridden  a  mule,  was  not  an  ex- 
perienced rider  either  of  horses  or  mules,  and  he 
desired  a  suitable,  safe  and  fit  animal  be  selected 
for  him  by  the  guide.  That  said  guide  did  select 
such  animal,  namely,  the  mule  named  "Jiggers" 
or  "Chiggers"  and  placed  said  mule  as  the  last 
one  in  the  string.  That  plaintiff  had  not  seen  any 
of  said  mules  before  said  June  17,  1942. 

IX. 

That  defendant  corporation  then  and  there  well 
knew,  or  should  have  known  that  the  said  mule 
was  not  at  all  suitable,  or  fit  to  be  used  for  the  pur- 
pose for  which  it  was  provided,  and  was  not  a 
safe  mule  to  be  ridden  in  such  place  under  such 
circumstances  and  conditions,  and  by  a  person 
wholly  unfamiliar  with  riding  either  horse  or  mule. 

X. 

That  when  the  said  party  of  excursionists  (com- 
prising the  plaintiff  among  them,  seated  upon  the 
mule  "Chiggers"  and  being  the  last  person  in  the 
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string  of  such  mules)  on  said  June  17,  1942,  reached 
a  place  on  the  said  "Bright  Angel  Trail"  about  T) 
miles  below  the  said  north  rim,  the  said  mule,  with- 
out any  act  ur  thing  done  uj)()ii  the  joart  of  the 
plaintiif,  did  suddenly  buck  and  jum})  and  did 
throw^  the  plaintiff  from  his  back,  and  did  thi'ow 
the  i)laintiff  off,  and  the  plaintiff  was  thi'own  off 
and  did  fall  upon  his  back  upon  the  roadway,  where 
he  lay  for  a  period  of  four  hours  before  any  as- 
sistance was  brought  to  him. 

That  as  a  result  of  the  said  fall  the  Plaintiff 
did  receive  a  fracture  of  the  right  transverse  proc- 
ess of  the  12th  dorsal  vert^bra.  [20] 

XI. 

That  by  reason  of  the  same  the  Plaintiff  did 
suffer  contiiuious  pain  and  discomfort  at  the  small 
of  his  back  and  right  hip.  That  such  pain  con- 
tinues even  to  the  present  time. 

XII. 

That  by  reason  thereof  he  has  been  obliged  to 
and  has  remained  away  from  his  work  as  a  plas- 
tering contractor,  and  has  been  obliged  to  and  has 
received  hospitalization  and  the  attention  of  f)hy- 
sicians. 

XIII. 

That  by  reason  of  the  said  injury  to  his  spine 
and  hip  the  plaintiff  has  been  damaged  in  the  sum 
of  Five  Thousand  Dollars  (-^5,000.00)  and  has  paid, 
or  been  obliged  to  pay  to  said  f)hysi('ian  the  sum 
of  Three  Hundi'ed  and  Seventy  Dollars  /r)Oc,  and 
has  lost  an  additional  sum  of  Seventeen  Hundred 
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and  Eighty  five  Dollars   ($1,785.00)   by  reason  of 
his  absence  from  his  work. 

XIV. 

That  no  part  of  any  of  said  sums  has  been  paid 
and  the  whole  thereof  is  now  impaid  to  the  Plain- 
tiff. 

Wherefore  Plaintiff  prays  for  judgment  against 
the  defendant  in  the  sum  of  Seven  Thousand  One 
Hundred  and  Fifty  Five  Dollars  and  fifty  cents 
($1,155.50)  and  interests  and  costs. 

WALTER  GOULD  LINCOLN, 
Attorney  for  Plaintiff.  [21] 

State  of  California, 
County  of  Los  Angeles — ss. 

Elmer  H.  Mateas  being  by  me  first  duly  sworn, 
deposes  and  says  that  he  is  the  Plaintiff  in  the 
above  entitled  action;  that  he  has  read  the  fore- 
going amended  complaint  and  knows  the  contents 
thereof ;  and  that  the  same  is  true  of  his  own  knowl- 
edge, except  as  to  the  matters  which  are  therein 
stated  upon  his  information  or  belief;  and  as  to 
these  matters  that  he  believes  it  to  be  true. 
ELMER  H.  MATEAS 

Subscribed  and  sworn  to  before  me  this  30  day 
of  December,  1943. 

[Seal]  F.  E.  WEATHERHOLT, 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

[Endorsed]:  Filed  Dec.  31,  1943.  Edmund  L. 
Smith,  Clerk,  by  John  A.  Childress,  Deputy  Clerk. 

[22] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  AMENDED  COMPLAINT 

Comes  Now  Defendant  Fred  Harvey,  a  corpora- 
tion, and  answering-  plaintiff's  amended  complaint 
for  itself  alone,  and  as  a  first  defense  thereto,  ad- 
mits, denies  and  alleges  as  follows: 

I. 

Alleges  that  said  amended  complaint,  nor  any 
part  nor  pai'agraph  thereof,  fails  to  and  does  not 
state  a  claim  upon  which  relief  can  be  granted  to 
the  plaintiff. 

And  As  a  Second  Separate  and  Distinct  Defense 
Thereto,  This  Answering  Defendant  Admits, 
Alleges  and   Denies  As   Follows: 

I. 

Answering  paragraph  IV,  this  answering  de- 
fendant admits  that  at  the  time  mentioned  in  plain- 
tiff's amended  complaint,  this  answering  defendant 
maintained  mules  for  the  purpose  of  carrying  per- 
sons and  property  in  certain  portions  of  the  coun- 
try generally  known  as  the  Grand  Canyon  of  the 
Colorado,  and  said  mules  were  used  on  the  Phan- 
ion  Ranch  Trail  and  on  the  Bright  Angel  Trail, 
and  this  defendant  charged  a  fee  to  persons  riding 
said  mules,  but  except  as  herein  expressly  [23] 
admitted  denies  each  and  all  and  every  of  the  re- 
maining allegations  of  said  paragraph  IV. 
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II. 

Answering  paragraph  V,  this  answering  defend- 
ant admits  that  Bob  Ennis  was  the  guide  furnished 
by  this  answering  defendant  for  said  trip  taken 
by  plaintiff  and  others,  but  denies  that  the  mules 
so  used  on  said  trip,  except  the  mule  ridden  by 
said  Bob  Ennis,  were  under  the  sole  control,  charge 
and  management  of  said  Bob  Ennis,  but  on  the 
contrary  alleges  the  fact  to  be  that  the  mules  were 
under  the  immediate  control,  charge  and  manage- 
ment of  their  respective  riders. 

III. 

Denies  generally  and  specifically  the  allegations 
of  paragraph  VI  beginning  with  the  word  '*That,'' 
on  line  14,  page  3,  to  and  including  the  end  of  that 
paragraph. 

IV. 

Answering  paragraph  VII,  this  answering  de- 
fendant denies  the  allegations  of  paragraphs  num- 
bered 1,  4  and  VI,  as  attempted  to  be  incorporated 
by  reference  in  paragraph  VII,  except  in  so  far 
as  said  statements  contained  in  said  paragraphs 
have  been  expressly  admitted  by  this  answering 
defendant. 

V. 

Denies  generally  and  specifically  each  and  all 
and  every  of  the  allegations  contained  in  paragraph 
IX. 

VI. 

Answ^ering  paragraph  X,  this  answering  defend- 
ant admits  that  plaintiff  fell  from  said  mule  upon 
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said  Bright  Angel  Trail,  but  except  as  herein  ex- 
pressly admitted  this  answering  defendant  has  no 
information  or  belief  sufficient  to  enable  it  to 
answer  the  remaining  allegations,  and  basing  its 
denial  on  that  ground  denies  each  and  all  and  every 
of  the  remaining  allegations  of  said  i)aragraph  X. 

VII. 

This  answering  defendant  does  not  have  sufficient 
information  or  belief  to  enable  it  to  answer  the  al- 
legations of  paragraphs  XI,  XII  and  XIII,  and 
basing  its  denial  on  that  ground  denies  each  and 
all  and  every  of  the  allegations  contained  in  said 
paragraphs,  and  denies  that  plaintiff  has  been 
damaged  in  the  sum  of  $5,000.00,  or  any  other 
sum  or  at  all,  or-  the  sum  of  $370.50  or  any  other 
sum  or  at  all  on  account  [24]  of  physicians  services, 
or  the  sum  of  $1785.00,  or  any  other  sum  or  at  all 

by  reason  of  loss  of  earnings. 

<i 

VIII. 

Answering  paragraph  XIV,  this  answering  de- 
fendant admits  that  it  has  not  paid  any  of  the  sums 
mentioned  in  paragraph  XIII  of  plaintiff's 
amended  complaint,  but  denies  that  the  whole  or 
au}^  part  thereof  is  now  due  from  this  answering 
defendant  to  plaintiff,  and  denies  that  this  answer- 
ing defendant  is  indebted  to  i)laintiff  in  any  sum 
whatsoever. 

IX. 

Denies  any  liability  upon  the  part  of  this  answer- 
ing defendant  by  reason  of  any  matters  set  forth  in 
plaintiff's  amended  complaint. 
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And  as  a  Third,  Separate  and  Distinct  Defense 
Thereto,  This  Answering  Defendant  Admits, 
Alleges  and  Denies  as  Follows: 

I. 

That  the  accident  referred  to  in  plaintiff's 
amended  complaint  was  an  inevitable  and  unavoid- 
able accident  in  so  far  as  this  answering  defendant 
is  concerned. 

And  as  a  Fourth,  Separate  and  Distinct  Defense 
Thereto,  This  Answering  Defendant  Admits, 
Alleges  and  Denies  as  Follows: 

I. 

That  in  riding  said  mule  referred  to  in  plaintiff's 
amended  complaint,  immediately  prior  to  and  up  to 
the  time  of  the  happening  of  the  accident  referred 
to  in  plaintiff's  amended  complaint,  the  plaintiff 
himself  had  voluntarily  assumed  any  risk  to  the  rid- 
ing of  said  mule. 

Wherefore,  this  answering  defendant  prays  that 
plaintiff  take  nothing,  and  that  it  be  dismissed  hence 
with  its  costs  of  suit  incurred,  and  for  such  other 
and  further  relief  as  to  the  court  may  seem  just. 
SCHELL  &  DELAMER, 
By  W.  O.  SCHELL, 

A  member  of  the  firm. 
Attorneys   for   Fred   Harvey, 
a  corporation. 

Office  &  P.  O.  Address:  Suite  1212,  215  W.  7th 
Street,  Los  Angeles  14,  California. 

[Endorsed] :     Filed  Jan.  7,  1944.  [25] 
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At  a  stated  term,  to-wit:  The  September  Teiin, 
A.  D.  1943,  of  the  District  Court  of  the  Unit-ed 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held  at 
the  Court  Room  thereof,  in  the  City  of  Los  Angeles 
on  Tuesday  the  18th  day  of  January  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty-four. 

Present:  The  Honorable:  Leon  R.  Yankwich, 
District  Judge. 

[Title  of  Cause.] 

No.  3179-Y  Civil 

TRIAL 

This  cause  coming  on  for  trial ;  Walter  Gould 
Lincoln,  Esq.,  appearing  as  counsel  for  plaintiff; 
W.  O.  Schell,  Esq.,  appearing  as  counsel  for  defend- 
ant ;  John  Q.  Bybee,  Court  Reporter,  being  present 
and  reporting  the  i)roceedings : 

Emmett  Myron  Ennis  is  called,  sworn,  and  testi- 
fies for  plaintiff.  Plaintiff's  Exhibits  Nos.  1  and  2 
are  marked  for  identification,  and  No.  3  is  admitted 
into  evidence.     Said  witness  testifies  further. 

Elmer  Mateas  is  called,  sworn,  and  testifies  for 
plaintiff.  Plaintiff's  Exhibit  No.  4  is  admitted  into 
evidence.  Plaintiff's  P]xhibit  1  for  identification  is 
offered  and  received  in  evidence  and  is  marked 
Plaintiff's  Exhibit  No.  1.  Plaintiff's  Exhil)it  No. 
5  is  admitted  into  evidence. 

June  Mateas  is  called,  sworn,  and  testifies  for 
I)laintiff. 
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At  12  o'clock  noon  Court  recesses  to  1:30  P.  M. 
Court  reconvenes  at  1:50  P.  M.  appearances  as  be- 
fore. 

Leigh  E.  Sloan  is  called,  sworn,  and  testifies  for 
plaintiff.  Plaintiff's  Exhibit  No.  6  is  admitted  into 
evidence.  Said  witness  Sloan  testifies  further  on 
cross  examination.  Plaintiff's  Exhibits  Nos.  7  and 
6-A  are  marked  in  evidence  and  for  identification, 
respectively. 

June  Mateas  resumes  the  stand  and  testifies  fur- 
ther. 

Alice  Rayle  is  called,  sworn,  and  testifies  for 
plaintiff.  [26] 

Emmet  Myron  Ennis  is  recalled  and  testifies 
further  for  jjlaintiff. 

John  Bradley  is  called,  sworn,  and  testifies  for 
plaintiff. 

Ella  W.  Vogel  is  called,  sworn,  and  testifies  for 
plaintiff. 

Plaintiff  rests. 

Defendant  moves  for  non-suit  and  moves  to 
dismiss. 

Attorney  Lincoln  suggests  plaintiff  be  allowed 
to  amend  to  conform  to  proof. 

Motion  to  dismiss  is  granted.  Counsel  for  defen- 
dant will  draw  judgment.  [27] 
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District  Court  of  the  United  States  for  the  South- 
ern District  of  California,  Central  Division. 

No.  3179-Y  Civ. 


ELMER  H.  MATEAS, 


Plaintiff, 


vs. 


FRED  HARVEY,  a  corporation,  et  al.. 

Defendants. 

JUDGMENT   OF   DISMISSAL 

The  above  entitled  matter  having  come  on  regu- 
larly for  trial  on  the  18th  day  of  January,  1944, 
before  the   Honorable   Leon  R.   Yankvv^ich,   Judge 
presiding,   sitting  without   a   jury,   a  jury   having 
been  been  expressly  waived,  plaintiff  being  present 
in  person  and  represented  by  his  attorney  Walter 
Gould   Lincoln,   Esq.,   defendant   Fred    Harvey,    a 
corporation,    being    represented    by    its    attorneys 
Schell  &  Delamer,  by  W.  O.  Schell,  Esq.,  and  evi- 
dence both  oral  and  documentary  having  been  in- 
troduced, and  plaintiff  having  rested  his  case,  and 
defendant   having   moved    for   a   dismissal    of   the 
action  on  the  ground  that  the  evidence  failed  to 
show  facts  on  which  relief  could  be  granted,  and 
the  Court  being  fully  advised  in  the  })reinises,  and 
it  appearing  to  the  Court  that  said  motion  should 
be   granted,    and   the   Court    having   granted    said 
motion : 

Now,   Therefore,   it   is   Ordered,   Adjudged    and 
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Decreed  that  the  above  entitled  action  be  and  the 
same  is  hereby  dismissed,  defendant  to  have  and 
recover  its  costs  herein  incurred.  [28] 

Dated:     January  31,  1944. 

Taxed  at  $113.91 
LEON  R.  YANKWICH, 
Judge 

Approved  as  to  form  this  26  day  of  January, 
1944.         , 

WALTER  GOULD  LINCOLN 
Attorney  for  Plaintiff. 

Approved  as  to  form  this  26  day  of  January, 
1944. 

SCHELL  &  DELAMER 
By  W.  O.  SCHELL 

Attorney  for  defendant  Fred 
Harvey,  a  corporation. 

Judgment  entered  Jan.  31,  1944,  docketed  Jan. 
31,  1944,  C.  O.  Book  23,  Page  174.  Edmund  L. 
Smith,  Clerk,  By  Louis  J.  Somers,  Deputy. 

[Endorsed]:     Filed  Jan.  31,  1944.  [29] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  Hereby  Given  that  the  Plaintiff,  Elmer 
H.  Mateas,  in  the  above  entitled  action,  hereby 
Appeals  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  from  the  judgment 
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entered  in  this  action  on  the  31  day  of  January, 
1944. 

WALTER  GOULD  LINCOLN 
Attorney  for  Appellant. 

[Endorsed]:  Filed  Mailed  copy  of  Notice  of 
Appeal  &  bond  to  Schell  &  Delamer,  Attys.,  for 
deft  Fred  Harvey,  a  corp.  Apr.  17,  1944,  Edmund 
L.  Smith,  Clerk,  By  John  A.  Childress,  Deputy 
Clerk.  [30] 
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BOND  FOR  COSTS  ON  APPEAL 

Whereas  the  Plaintiff  in  the  above  entitled  action 
is  about  to  Appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  District  from  a 
judgment  rendered  against  him  in  the  said  action 
in  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division; 

Now  Therefore,  in  consideration  of  the  premises, 
and  of  such  appeal,  we,  the  undersigned  residents 
of  the  County  of  Los  Angeles,  State  of  California, 
do  hereby  jointly  and  severally  undertake  and 
promise,  on  the  part  of  said  Apj^ellant,  that  the 
said  Appellant  will  pay  all  costs  which  may  be 
awarded  against  him  if  the  said  Appeal  is  dis- 
missed, or  the  judgment  affirmed,  or  all  such  costs  as 
the  Appellate  Court  may  award  if  the  judgment 
is  modified,  not  to  exceed  $250.00,  to  which  amount 
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we    acknowledge    ourselves    jointly    and    severally 
bound. 

JACK    MATEAS 

EVA  MATEAS 

CHARLIE  PARGE 

ANNIE   PARGE   [31] 

State  of  California, 
County  of  Los  Angeles — ss. 

Jack  Mateas,  Eva  Mateas,  Charles  Parge  and 
Annie  Parge  each  for  himself  deposes  and  says: 

That  he  is  one  of  the  sureties  whose  name  is 
subscribed  to  the  within  undertaking;  that  he  is 
a  resident  and  free-holder  of  the  State  of  Calif- 
ornia, and  is  worth  the  sum  in  the  undertaking 
specified,  over  and  above  all  his  just  debts  and 
liabilities,  exclusive  of  i^ropert}'  exempt  from  execu- 
tion. 

JACK  MATEAS 

EVA  MATEAS 

CHARLIE  PARGE 

ANNIE  PARGE 

Sworn  and  subscribed  to  before  me  this  14  day 
of  April,  1944. 

[Seal]  F.  E.  WEATHERHOLT 

Notary  Public  in  and  for  said  County  and  State. 

[Endorsed] :     Filed  April  17,  1944.  [32] 
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[Title  of  District  Couvt  and  Cause.] 

NOTICE  OF  DESIGNATION  OF  PAPERS 
TO  BE  USED  ON  APPEAL 

To :     The  Defendant  and  to  their  attorneys,  Messrs. 
Schell  &  Delanier. 

You  and  each  of  you  will  please  take  notice  that 
the  Plaintiff  Elmer  H.  Mateas,  Appe/ant  herein, 
designates  the  following  papers  as  being  those 
upon  which  he  will  rely  on  appeal,  to  wit: 

Removal  Papers; 

Amended   Complaint; 

Answer    Thereto ; 

Minute  Order  of  January  18,  1944; 

Judgment ; 

Notice  of  Appeal ;  Bond  on  Appeal ; 

Reporters  Transcript ; 

All  Plaintife's  Exhibits. 

The  above  constitute  the  entire  record  on  appeal. 
WALTER  GOULD  LINCOLN 
Attorney  for  Appellant. 

Received  copy  of  the  within  Notice  of  Designa- 
tion this  17  day  of  April,  1944. 

SCHELL  &  DELAMER 
Attorney  for  Defendant 

[Endorsed] :    Filed  April  18,  1944.  [:J;5] 
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[Title  of  District  Court  and  Cause.] 

ORDER  FOR  TRANSFER  OF  ORIGINAL 
EXHIBITS 

:  It  is  Hereby  Ordered  that  the  original  exhibits 
now  on  file  in  the  above  entitled  matter  need  not 
be  copied,  but  may  be  transferred  in  their  original 
state  to  the  United  States  Circuit  Court  of  Appeals 
for.  the  Ninth  Circuit. 

Dated :    Los  Angeles,  California,  May  23rd,  1944. 
PAUL  J.  McCORMICK 
J  udge. 

[Endorsed] :     Filed  May  23,  1944.  [34] 
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CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  numbered  from  1  to  34  inclusive  contain 
full,  true  and  correct  copies  of:  Complaint  for 
Damages  for  Personal  Injuries;  Notice  of  Motion 
to  Remove  to  Federal  Court ;  Petition  for  Removal 
to  Federal  Court ;  Bond  on  Removal ;  Minute  Order 
(Superior  Court)  Entered  September  16,  1943; 
Order  for  Removal;  Certificate  of  Clerk  of  Superior 
Court;  Amended  Complaint;  Answer  to  Amended 
Complaint;  Minute  Order  Entered  January  18, 
1944;  Judgment  of  Dismissal;   Notice  of  Appeal; 
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Bond  for  Costs  on  Appeal;  Notice  of  Designation 
of  Papers  to  b€  Used  on  Appeal  and  Ordei-  for 
Transfer  of  Original  Exhibits  wliich,  together  with 
the  Reporter's  Transcript  and  Original  Exhibits 
transmitted  herewith,  constitute  the  record  on 
appeal  to  the  Circuit  Court  of  Ap})eals  for  the 
Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing,  com- 
paring, correcting  and  certifying  the  foregoing 
record  amount  to  $13.85  w^hich  sum  has  been  paid 
to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  24  day  of  May,  1944. 

[Seal]  EDMUND  L.   SMITH,  Clerk 

By    THEODORE  HOCKE 
Deputy  Clerk 
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REPORTER'S  TRANSCRIPT  OF  TESTIMONY 
AND  PROCEEDINGS  ON  TRIAL 

Appearances : 

Walter  Gould  Lincoln,  Esq., 
For  plaintiff. 

Messers.  Schell  &  Delamer, 
by  Walter  O.  Schell,  Esq., 
For  defendant. 

Hon.  Leon  R.  Yankwich,  Judge  Presiding. 


Los  Angeles,  California, 

Tuesday,  January  18,  1944, 

10  A.M. 

The  Court:  Are  there  any  ex  parte  matters 
this   morning?      Calendar   matters. 

The  Clerk:  3179-Civil-Elmer  H.  Mateas  against 
Fred  Harvey,  a  corporation. 

Mr.  Schell:     Ready  for  the  defendant. 

Mr.  Lincoln:     The  plaintiff  is  ready. 

The  Court:     All  right.    Proceed. 

Mr.  Lincoln:  Your  Honor  has  read  the  plead- 
ings, I  take  it? 

The  Court:  Yes,  I  have.  If  you  want  to  make 
an  opening  statement  it  is  all  right. 

Mr.  Lincoln:  No,  I  don't  care  to  so  long  as  you 
have  read  the  pleadings,  that  is  quite  sufficient. 

The  Court :     I  have  read  the  pleadings. 

Mr.  Lincoln :  Mr.  Ennis,  will  you  come  forward, 
please?  [2*] 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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EMMET  MYRON  ENNIS, 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

The  Clerk:     State  your  name,  ])lease. 
The  Witness:     Emmet  Myron  Ennis. 

Direct  Examination 

Q.  By  Mr.  Lincoln:  Mr.  Ennis,  what  is  your 
occupation  ? 

A.  I  am  assistant  manager  of  Fred  Harvey 
Transportation  Company  at  the  Grand  Canyon. 

Q.  And  how  long  have  you  been  in  such  occu- 
pation '? 

A.  Well,  I  went  to  work  for  the  company  first 
in  1907,  I  worked  there  up  until  1915,  went  to  the 
army  and  come  back  in  1921. 

Q.  Since  1921  up  to  the  present  time  you  have 
still  been  working  for  them? 

A.     Been  working  for  them;  yes,  sir. 

Mr.  Lincoln:  I  wonder,  your  Honor,  if  the 
court  is  familiar  with  the  vicinity  of  El  Tovar 
Hotel,  and  the  trails  there.  Might  we  say  if  the 
court  was  we  might  not  have  to  go  into  an  explana- 
tion. 

The  Court:  I  don't  know.  For  the  record,  I 
don't  take  judicial  notice  of  things  like  that.  Put 
it  in  the  record.  Describe  it  so  you  will  have  a 
record.    So  make  your  record.  [3] 

Q.  By  Mr.  Lincoln:  AVhat  are  your  particular 
duties  in  that  office  that  you  hold,  Mr.  Ennis? 

A.     Well,  I  am  charged  with  all  transportation, 
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both  automobiles,  buses,  mules,  stages  to  Williams 

and  camps,  and  supervision  of  Phantom  Ranch. 

Q.  The  Harvey  Company  which  you  speak  of, 
does  that  operate  any  hotels  or  places,  or  restaur- 
ants, or  reserves,  of  any  kind  on  the  south  rim  of 
the  Grand  Canyon  in  Arizona?  A.     It  does. 

Q.     Is  there  a  hotel  known  as  '*E1  Tovar*"! 

A.     There  is. 

Q.  And  that  is  one  of  the  Harvey  Company's 
places,  is  it,  on  the  south  rim?  A.     It  is. 

Q.     That  has  been  built  about  how  long? 

A.     Well,  the  hotel  was  erected  I  believe  in  1904. 

Q.  You  spoke  about  some  mules  being  a  portion 
of  your  transportation  problems.  What  are  those 
mules  used  for? 

A.  Sight-seeing  into  the  Canyon,  packing,  taking 
people  down  to  the  river. 

Q.  About  how  high  is  the  south  rim  from  the 
river  itself?  A.     About  4800  feet. 

Q.  Are  there  other  trails  that  go  from  the  south 
rim  to  the  river?  A.     There  is.  [4] 

Q.  How  many?  I  mean,  now,  in  the  vicinity 
of  El  Tovar. 

A.  There  is  the  "Bright  Angel",  which  starts 
immediately  west  of  the  El  Tovar,  and  there  is 
w^hat  is  known  as  the  ''Kaibib"  Trail,  and  the 
"Yankee",  which  is  east  three  miles. 

Q.     That  latter  one  is  about  three  miles  east? 

A.     Three  and  one-half  miles  east. 

Q.     Does  that  also  go  to  the  Phantom  Ranch? 

A.     Yes,  sir. 
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Q.     And  the  Phantom  Ranch  is  located  where? 

A.  Near  the  bottom  of  the  Grand  Canyon  on 
the  banks  of  Bright  Angel  Creek. 

Q.     Is  that  across  the  Colorado  River? 

A.     It  is. 

Q.  The  Colorado  River,  of  course,  being  in  the 
bottom  of  the  Canyon?  A.     Correct. 

Q.  Does  that  Kaibib  Trail  also  go  up  on  the 
other  side  of  the  Canyon? 

\.     Out  on  the  north  rim. 

Q.  And  on  the  north  rim  is  there  another  river 
similar  to  the  one  on  the  south  rim;  is  that  right? 

A.     There  is,  yes. 

Q.  The  Bright  Angel  Trail  which  you  speak 
of,  is  that  a  perfectly  straight  trail  going  straight 
down,  or  what  is  its  construction?  [5] 

A.  Well,  it  follows  the  contours  of  the  Canyon 
where  it  was  possible  to  make  a  trail;  it  is  impos- 
sible to  make  a  trail  straight  down. 

Q.  About  how  long  in  miles  is  the  Bright  Angel 
Trail  from  the  south  rim;  that  is,  approximately? 
At  approximately  the  El  Tovar  to  the  base  of  the 
Canyon?  A.     To  the  river? 

Q.     To  the  river,  yes.  A.     Eight  miles. 

Q.     How  wide  a  trail  is  that? 

A.  Well,  it  varies  in  places  from  foui'  to  five 
or  six  feet. 

Q.  These  pack  trains  which  you  spoke  of,  those 
are  i)a<'k  trains  of  mules,  are  they? 

A.     Yes,  sir. 

Q.     And  what  do  they  pack? 
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A.     Pack  anything;  goes  down  to  the  Canyon, 
and  camp  or  lodge. 

Q.     To  the  Phantom  Ranch?  A.    Yes. 

Q.     That  is  also  maintained  by  the  Harvey  Com- 
pany? A.     It  is. 

Q.  Who  selects  the  mules  for  use  in  the  pack 
trains,  or  the  passenger  trains? 

A.     I  don't  quite  understand  the  question. 

Q.    Who  selects  the  mules?  [6] 

A.  What  do  you  mean?  When  they  are  pur- 
chased and  brought  to  camp? 

Q.     Yes,  when  purchased  originally? 

A.  The  mules  for  the  last  twenty-five  years 
have  been  purchased  by  J.  E.  Shirley,  manager  of 
the    Transportation    Company. 

Q.     He  is  not  here  today,  is  he  ?  A.    No,  sir. 

Q.  After  those  mules  are  purchased  do  they 
have  any  training  period?  A.     They  do. 

Q.     What  does  that  consist  of? 

A.  First  they  are  put  on  a  pack  train  and  broke 
to  pack  a  load,  and  halter  broke,  and  the  guides 
that  runs  the  pack  trains  will  take  them  down  the 
trail  and  ride  them  part  of  the  way  back  up  the 
trail;  that  is  the  way  our  mules  are  trained. 

Q.     Now,  do  they  go  first  on  the  Kaibib  Trail? 

A.  The  first — well,  not  necessarily — that  hap- 
pens to  be  that  is  v\'here  the  bulk  of  the  packing 
is,  on  the  Kaibib  Trail. 

Q.  So  that  they  would  naturally,  perhaps,  go 
there  first  to  become  accustomed  to  packing  and 
going  up  and  down;  is  that  right? 
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A.     Well,  yes. 

Q.  And  then  you  do  pack  up  and  down,  as  I 
understand  [7]  you,  to  the  Phantom  Ranch? 

A.     That  is  right. 

Q.  Of  course,  not  so  much  as  you  do  the  Kai- 
bib^? 

A.  Well,  vvc  reach  the  Kaibib — Phantom,  also, 
from  the  Kaibib  Trail,  which  is  the  shortest  trail 
to  Phantom  Ranch. 

Q.  I  see.  How  long  a  training  period  do  these 
mules  have  on  the  packing  before  you  use  them 
for  passengers? 

A.  That  depend  upon  the  disposition  of  the 
mule. 

Q.     Ordinarily? 

A.     Well,  anywhere  from  a  year  to  two  years. 

Q.  Mules  do  have  different  dispositions,  as  well 
as  horses  or  people,  don't  they?  A.     Correct. 

Q.  Is  the  disposition  of  these  nmles  determined 
by  any  one  particular  person  in  your  outfit? 

A.  The  disposition  of  the  nmles  is  generally 
determined  by  the  packer,  in  conjunction  with  the 
trail  foreman. 

Q.  Who  was  the  packer  on  the  Kaibib  Trail 
in  1942?  A.     ''Shorty"  Yarberry. 

Q.     "Shorty"  Yarberry?  A.     Yes. 

Q.  Did  he  also  pack  on  the  Phantom  Ranch 
trail?  A.     Tliat    is   where   he   was   packing. 

Q.     What? 

A.  On  the  Kaibib  Trail,  too,  the  Kaibib  Tiail 
to  [8]   Phantom. 
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Q.  I  see.  Pardon  me.  Do  you  have  any  pack- 
ing to  the  Phantom  Ranch  by  the  Bright  Angel 
Trial?  A.     We  do,  now;  yes,  sir. 

Q.     But  you  didn't  in  1942? 

A.  We  did  in  the  winter  of  1942,  or  the  early 
spring. 

Q.     And  previous  to  1942? 

A.  Practically  every  winter  and  spring  our 
pack,  where  we  only  run  one  pack  train  a  week 
to  Phantom  Ranch  to  get  their  supplies  up,  is 
taken  down  the  Bright  Angel  Trail  and  back  out. 

Q.  Has  the  Harve}^  Company  for  some  period 
of  years  carried  passengers  down  the  Bright  Angel 
Trail  to  the  Phantom  Ranch  and  back? 

A.  Yes,  there  is  the  Bright  Angel  Trail  and 
the  Kaibib  Trail  is  connected  with  what  is  called 
the  "River  Trail",  and  before  the  war  we  used 
the  Kaibib  Trail  to  Phantom  Ranch,  returning  to 
the  south  rim  of  the  Bright  Angel  Trail,  making 
a  loop  trip. 

Q.     Well,  what  was  the  situation  in  1942? 

A.  Kaibib  Trail  was  closed  to  taking  "dudes" 
to  Phantom  Ranch;  we  were  using  the  Bright 
Angel  Trail  going  and  returning  to  save  manpower. 

Q.     "V^^ien  did  they  close  the  Kaibib  Trail? 

A.  June,  1942,  when  the  Federal  Government 
froze  sight-seeing  by  automobiles.   [9] 

Q.  Are  these  persons  who  go  down  the  Bright 
Angel  Trail,  these  people  are  sight-seers,  strang- 
ers?    Did  you  use  the  expression  "dudes"? 
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A.     We   call   them   dudes." 

Q.  I  see.  As  distinguished  from  cattlemen  or 
cowboys  ? 

A.  Any  cowman  or  cowboy  that  comes  there 
and  hires  a  nuile  to  go  down  to  the  bottom  of  the 
Canyon,  he  is  a  ''dude"  to  us. 

Q.  Are  the  mules  which  are  to  be  used  upon 
this  trip,  which  the  *' dudes"  take,  kept  in  any  par- 
ticular place? 

A.  They  are  kept  in  the  barns  or,  you  might 
say,  at  the  head  of  the  trails.  That  is  where  all 
our  activities  start  from,  from  the  barns  them- 
selves. 

Q.  And  those  are  mules  which  have  been  trained 
previously  on   the   Phantom   Ranch  trips? 

x\.     They  have  been  trained  on  either  trail. 

Q.     On   either  trail? 

A.     They  were  packing  on  both  trails. 

Q.  Do  you  have  any  specific  mimber  of  persons 
that  you  take  down  on  the  trip,  or  does  that  de- 
pend on  the  number  of  people  that  want  to  take 
a  trip? 

A.  We  limit  the  party  to  ten  people.  If  it  is 
one  person  to  go,  one  guide  will  take  him;  if  ten 
is  to  go,  he  will  take  ten;  if  there  is  eleven  to  go, 
it  is  two  parties;  one  guide  handles  ten  peoi)l('.  [10] 

Q.  Have  you  taken  people  down  the  Bright 
Angel   Trail?  A.     Not  in   late  years,   no. 

Q.     Since  how  long? 

A.  Well,  19ir),  outside  of  special  friends  I  take 
down  there. 
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Q.  Do  you  have  a  son  by  the  name  of  Bob  En- 
nis? A.     I  do. 

Q.     What  was  his  occupation  in  1942? 

A.     He  was  a  guide. 

Q.     Taking  people  down  the  Bright  Angel  Trail  ? 

A.     The  Bright  Angel   Trail. 

Q.     And  how  old  was  he  at  that  time? 

A.     18  years  old. 

Q.  How  long  had  he  been  familiar  with  mules 
or  horses? 

A.  The  first  time  I  took  Bob  into  the  Canyon 
he  was  three  years  old,  and  I  put  him  on  a  mule 
and  he  looked  back  and  says,  *'Dad,  I  am  your 
guide,"  and  he  has  been  riding  ever  since. 

Q.     Been  handling  mules  or  horses  ever  since? 

A.     Yes,  sir. 

Q.  When  a  party  is  taken  down  the  trail  what 
location  does  the  guide  have;  that  is,  is  he  first, 
or  last,  or  in  the  middle,  or  where? 

A.     He  is  always  in  the  lead. 

Q.  Is  there  any  particular  person  who  selects 
the  particular  mule  any  one  person  shall  ride?  [11] 

A.  No.  The  trail  foreman  and  the  guides  gen- 
erally ask — size  the  people  up,  and  if  they  get 
pretty  close  to  their  weight,  or  they  look  like  they 
are  pretty  heavy,  they  will  ask  what  the  weight 
is,  and  put  them  on  the  mule  according  to  weight. 

Q.  Is  that  the  only  way  the  mules  are  selected 
for  particular  persons  or  passengers? 

A.     Yes,  sir,  because  the  trail  foreman  and  the 
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guides  know  what  weight  a  mule  will  handle  and 
go  into  the  Canyon  and  bring  them  back  out. 

Q.  I  see.  And  then  each  trip  will  have  differ- 
ent weights  or  mules  to  accommodate  different 
weights  of  "dudes";  would  that  be  right? 

A.  Well,  they  try  to  see  what  mules — yes — the 
weight  of  the  individual  mule  doesn't  count;  some 
of  the  biggest  mules  won't  handle  the  big  loads 
out  of  there. 

Q.  Now,  Mr.  Ennis,  I  am  showing  you  what 
appears  to  be  a  circular  headed  "Grand  Canyon, 
National  Park,  Arizona."  Did  you  ever  see  a  cir- 
cular like  that  before?  A.     I  have. 

Q.  And  on  the  inside  of  it  is  a  picture  entitled 
"Going  Down  The  Trail."  Does  that  look  like 
anything  which  you  have  ever  seen  before? 

A.  I  have  to  get  my  eyes;  old  age  is  creeping 
up  on  me.     Yes. 

Q.  And  where  would  you  say  that  was  repre- 
senting? [12] 

A.     That  is  going  down  on  the  Kaibib  Trail. 

Q.     The  Kaibib?  A.     Yes. 

Mr.  Lincoln :  We  offer  this  for  identification 
only  at  this  time,  your  Honor. 

The  Coui*t:     Very  well. 

Mr.  Schell:  I  have  not  objected.  I  don't  quite 
see  the  materiality  of  all  this. 

The  Court:  It  is  offered  only  for  identification; 
therefore,  there  is  nothing  at  the  present  to  worry 
about  until  they  offer  it  in  evidence. 


46  Elmer  H.  Mateas  vs. 

(Testimony  of  Emmet  Myron  Ennis.) 

Q.  By  Mr.  Lincoln:  I  show  you  another,  what 
seems  to  be  another  circular,  Mr.  Ennis.  The  first 
circular  I  had  was  printed  in  blue  and  this  one 
seems  to  have  a  reddish  tinge  to  it,  and  did  you 
ever  see  a  circular  like  this  one  before? 

A.     Yes,  sir. 

Q.  And  I  also  call  your  attention  to  several 
pictures  here  of  persons  on  horseback,  either  horse- 
back or  muleback.  Will  you  tell  me,  please,  if 
you  recognize  those  pictures  as  being  any  portion 
of  those  trails  which  we  have  been  speaking  of? 

A.  This  is  taken  from  the  top.  It  is  nowhere 
near  the  Bright  Angel  Trail. 

Q.  Referring  to  a  picture  which  is  underneath 
a  map,  the  map  headed  "Entrances  Around  The 
Grand  Canyon,"  one  [13]  entitled  "Heading  Down 
Kaibib  Trail  To  Phantom  Ranch."  This  is  also 
a  picture  of  a  portion  of  the  Kaibib,  is  it? 

A.     That  is  right. 

The  Clerk:     Exhibit  1  for  identification. 

Mr.  Lincoln:  We  offer  this,  also,  for  identi- 
fication, your  Honor. 

The    Clerk:     Exhibit    2    for    identification. 

Q.  By  Mr.  Lincoln:  I  show  you  what  seems 
to  be  a  little  circular  presumably  printed  by  the 
LTnited  States  Department  of  the  Interior,  headed 
on  the  outside  "Grand  Canyon,  National  Park, 
Arizona,"  and  call  your  attention  particularly  to 
a  map  on  page  9  of  that  circular  headed  "Map  of 
the  South  Rim."  Will  you  tell  me,  please,  would 
you  be  good  enough  to  look  at  that,  and  tell  me, 


Fred  Harvey,  a  corporation  4tl, 

(Testimony  of  Emmet  Myron  Ennis.) 
please,  if  you  recognize  that  as  being-  a  faivly  ac- 
curate maj)  of  that  vicinity? 

A.  Yes,  that  is  a  correct  map.  I  don't  think 
it  is  a  tour,  or  anything  like  that,  but  it  is  just 
a  general  guide  that  the  Park  Service  puts  out 
for  the  information  of  the  "dudes"  as  they  drive 
into  the  Canyon. 

Mr.  Lincoln:  We  will  offer  this,  your  Honor. 
I  am  only  offering,  the  court  will  understand,  at 
this  time  page  9,  not  the  balance  of  the  circular, 
in  evidence. 

The  Clerk:     3  in  evidence. 

Mr.  Lincoln:     That  is  all,  Mr.  Ennis.  [14] 

Cross  Examination 

Q.  By  Mr.  Schell :  Mr.  Ennis,  as  I  understand 
it,  these  mules,  when  they  come  to  the  Harvey 
Company,  are  mules — both  pack  on  both  trails; 
that  is,  the  Kaibib  and  the  Bright  Angel? 

A.     That    is   right. 

Q.  And  sometimes  down  and  up  one  and  some- 
times the  other? 

A.  These  i)ack  trains  go  wherever  they  are  re- 
quired to  go.  Now,  the  Santa  Fe  Railroad  main- 
tains a  pumping  station  at  the  Indian  Gardens, 
which  is  three  and  a  half  miles  down  the  Bright 
A<igel,  and  they  require  and  'j:,i'i  all  the  packs 
dowTi  there  so  they  are  working  on  either  trail. 

Q.  And  then  after  the  nnile  is  given  a  certain 
length  of  time  in  pack,  what  do  you  have  them 
do  next? 
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A.  Well,  whenever  the  trail  foreman  and  the 
packer  thinks  they  are  gentle  enough  they  are 
brought  into  the  buildings  there  from  Yankee,  if 
they  happen  to  be  at  Yankee,  and  the  trail  fore- 
man will  put  the  guides  on  them  and  they  will 
ride  them  for  a  certain  length  of  time,  until  they 
determine  they  are  safe  for  "dudes"  to  ride. 

Q.  You  said  something  about  the  guides,  while 
they  are  in  pack,  wdll  also  ride  them;  that  is,  the 
packers   ride  them? 

A.  That  is  right;  that  is  the  way  they  are 
started  in;  when  they  first  start  in  on  the  pack 
train  the  mules  will  probably  go  down  with  just 
a  light  saddle  on  them,  maybe  a  [15]  couple  of 
canteens  of  water,  and  keeps  building  up  until 
they  can  handle  the  load  on.  there,  and  learn  the 
trail,  and  then  the  packer  will  change,  he  will  al- 
ternate, and  he  will  ride  one  mule  a  little  while 
and  change  and  put  his  saddle  on  another,  and 
Ihat  is  the  way  they  are  broke  to  ride. 

Mr.  Schell :     That  is  all. 

Redirect  Examination 

Q.  By  Mr.  Lincoln:  Do  they  keep  any  record, 
Mr.  Ennis,  of  the  mules  ?  I  mean  by  that,  a  record 
such  as  how  many  times  they  have  been  down  the 
trail,  or  what  they  carry  or  anything  of  that  sort? 

A.  No;  the  packer  keeps  a  record  of  what  he 
takes  down  to  Phantom  Ranch,  but  he  does  not 
keep  what  goes  down  on  the  individual  mule. 

Q.     That  is  what  I  mean.     Speaking  about  the 
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— you  were  speaking  about  the  Indian  Garden  in 
response  to  a  question  from  counsel.     Now,  what 
is  the  "Indian  Garden"  or  "Gardens'"?     Is  there 
on  "s"  on  the   end   of  that? 

A.     The  Indian  Gardens. 

Q.     "s"?  A.     Yes. 

Q.     What  is  that? 

A.  Well,  it  got  its  early  name — the  Indians 
were  the  first  ones  that  had  a  trail  into  Grand 
Canyon,  and  they  raised  corn  and  one  thing  and 
another  down  there;  the  springs  [16]  breaks  out 
there  where  they  could  irrigate,  and  when  the 
white  man,  as  I  understand,  first  built  trails  in 
there  they  named  it  the  "Indian  Gardens." 

Q.  Well,  at  the  present  time,  or  in  1942  at 
any  event  what  was  there  there?  What  did  the 
Indian  Gardens  consist  of? 

A.  The  Indian  Gardens  consisted  of  a  pump- 
house  and  a  couple  of  cottages,  a  cottage  main- 
tained by  the  Santa  Fe  Railroad — by  the  Santa 
Fe  Railroad  for  their  maintenance  crews  when 
they  go  down  there  to  work  on  the  pipe  lines,  or 
the  electric  lines,  and  the  Government  has  a  house 
there  that  their  trail  maintainers  live  in. 

Q.  How  far  down  did  you  say  that  was  from 
the  rim?  A.     About  three  and   a   half  miles. 

Q.  Was  that  one  of  the  stoi)ping  places  on  the 
trail   trips? 

A.     That  is  a  rest  stop  both  going  and  coming. 

Q.  Is  that  the  only  stoj)  they  make  <m  the  trail 
going  down  or  coming  up? 


50  Elmer  H.  Mateas  vs. 

(Testimony  of  Emmet  Myron  Ennis.) 

A.     Well,  to  dismount,  yes,  unless  somebody  gets 
exceedingly  tired. 

Mr.  Lincoln:     That  is  all. 

Mr.  Schell:     That  is  all. 

The  Court:     All  right.  [17] 


ELMER  H.  MATEAS, 

the  plaintiff,  called  as  a  witness  in  his  own  behalf, 
being  first  duly  sworn,  testified  as  follows: 

The  Clerk:     Please  state  your  name. 

A.     Elmer  Mateas. 

Mr.  Lincoln:  This  witness,  your  Honor,  is  ex- 
tremely deaf. 

The  Court:  That  is  all  right.  You  can  come 
up  here. 

Mr.  Lincoln:  He  has  to  use  one  of  his  machines 
there. 

The  Court:     Well,  that  is  all  right. 

Mr.  Lincoln:  I  might  be  permitted  to  inter- 
rogate the  witness  closer  than  this? 

The  Court:     Yes;  stand  here,  if  you  want. 

Direct  Examination 

Q.  By  Mr.  Lincoln:  Mr.  Mateas,  how  old  are 
you?  A.     31. 

Q.  Did  you  ever  go  to  the  Grand  Canyon? 

A.  Yes,  sir. 

Q.  When  did  you  go  there  the  first  time? 

A.  The  first  time  was  in  1941,  about  July. 
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Q.  And  at  that  time  did  you  take  any  excursion 
down   Bright  Angel   Trail? 

A.  We  wanted  to.  We  was  unable  to  make  the 
accommodations.  [18] 

Q.     Did  you  go  there  about  June,  1942? 

A.     Yes,  sir. 

Q.  And  do  you  remember  what  day  it  was  that 
you  arrived  at  El  Tovar? 

A.     We    arrived   on   June    16th. 

Q.     How  did  you  come,  by  automobile  or  stage? 

A.    Automobile. 

Q.     Anybody  with  you?  A.     My  wife. 

Q.  Now,  do  you  remember  the  day  of  the  week 
that   it  was  you   arrived? 

A.     We  arrived  on  a  Tuesday. 

Q.  And  at  that  time  did  you  discuss  with  any- 
body about  going  down  the  Bright  Angel  Trail? 

A.  We  took  our  tickets  out  at  the  hotel,  at  the 
Looth  reserved  for  that,  discussed  with  the  man 
that  sold  tickets 

Q.     Do  you  know  what  his  name  is? 

A.     No,   I  don't. 

Q.  What  did  you  say  to  him,  if  anything,  con- 
cerning a  proposed  trip? 

Mr.  Schell:  To  which  we  object  as  being  in- 
competent, irrelevant  and  immaterial ;  be  hearsay, 
and  no  foundation  laid  as  to  what  this  witness 
said  to  whoever  was  at  the  ticket  window. 

Mr.  Lincoln:  'I'liis  was  the  man  from  whom  they 
purchased    tickets    to    go    <»n    the   trij).      This    was 
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the  man  this  [19]  witness  just  testified  about  who 
was  in  the  booth,  the  special  booth  which  they  had 
for  this  particular  trip. 

The  Court:     You  mean  for  the  mule  trip? 

Mr.  Lincoln:     Yes,  sir. 

The  Court:  Well,  all  right.  I  think  subject 
to  a  motion  to  strike,  it  may  be  admitted.  Objec- 
tion overruled. 

Mr.  Lincoln:  Let  me  go  into  it  perhaps  a  little 
more  deeply,  your  Honor;  the  detail  of  it  will  per- 
haps appeal  to  your  Honor. 

Q.  By  Mr.  Lincoln:  This  booth  you  speak  of, 
where   was   that   situated? 

A.  I  am  not  sure  at  the  El  Tovar,  but  one  of 
the  hotels,  like  in  the  lobby,  like  an  alcove  off  on 
one  side  of  it,  and  it  was  like  a  corner,  in  front 
of  it,   and  the   man   sold   tickets   behind   that. 

Q.     Tickets  for  the  excursion,  you  mean? 

A.  Yes;  maybe  or  maybe  not,  they  had  tickets 
for  sale — to  different  things — I  don't  know. 

Q.  As  I  say,  did  you  have  some  discussion  with 
him  about  the  trip? 

A.  I  told  him  I  had  never  ridden  any  mules 
before. 

Mr.  Schell:  I  object  to  the  answer.  The  ques- 
tion just  called  for  a  yes  or  no  answer. 

Mr.   Lincoln:     The  answer  may  go   out. 

Q.  By  Mr.  Lincoln:  Say  "yes"  or  "no" 
whether  you  [20]  had  a  discussion  or  not. 

A.     Yes. 
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Q.  Now,  what  did  you  say  to  him  and  what 
did  he  say  to  you? 

Mr.  Schell :  To  which  we  make  the  same  ob- 
jection. 

The  Court:     The  same  ruling.     Go  ahead. 

Q.     By  Mr.  Lincoln:     Go  aliead. 

A.  I  told  him  I  never  had  ridden  any  mules 
before,  or  horses  either,  and  he  says  probably  75 
per  cent  of  the  people  who  made  the  trip  had 
never  been  on  a  mule  or  horse  before. 

Q.     Anything  else  you  said  at  the  time? 

A.  Nothing  I  recall  in  particular,  except — on 
that  subject. 

Q.     Was  your  wife  there  with  you  at  the  time? 

A.     She  was  with  me  at  the  time. 

Q.  Ail  right.  Did  you  buy  any  tickets  for  such 
a  trip?  A.     Yes,  sir,  we  bought  two  tickets. 

Q.     And  how  nuich  did  you  pay  for  those? 

A.     I  don't  recall. 

Q.     Did  you  pay  something? 

A.     We  paid  something. 

Q.     Then  was  that  for  a  trii)  that  same  day? 

A.     No,  for  a  tri])  the  next  day. 

Q.  The  next  day?  Well,  now,  what  did  you 
do  the  [21]  next  day  with  relation  to  this  trip? 
Where  did  you  go  and  what  did  you  do? 

A.  The  corral  where  they  had  the  mules  sad- 
dled and  ready  was  at  the  head  of  the  trail,  and 
we  went  to  the  trail  at  11  o'clock,  the  time  the 
ticket  called  for. 

Q.     And  you  went  to  this  corral,  did  you? 
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A.     Yes,  sir. 

Q.     Did  you  see  any  mules  in  the  corral? 

A.     Yes,  sir. 

Q.  Were  there  any  people  other  than  your  wife 
and  yourself  who  were  to  take  this  trip? 

A.     Yes,  sir. 

Q.  Were  they  at  the  corral  to  go  about  this 
same  time? 

A.  There  was  one  party  going  down  ahead  of 
us,  several  people  already  there,  whether  our  party 
was  there  first  or  after — well,  we  did — I  don't  know 
^-but  many  people  around. 

Q.     How  many  people  were  there  in  your  party? 

A.     About   seven. 

Q.  Who  selected,  if  anybody,  who  selected  the 
particular  mule  for  you  to  ride? 

A.     The   trail   master. 

Q.  And  how  was  that  selection  made?  That 
is,  what  did  he  do  or  what  did  he  say? 

A.  Well,  he  just  picked  out  a  certain  person 
for  a  certain  mule.  He  called  me  over  there  for 
the  mule  going  [22]  out,  and  that  was  all. 

Q.  Was  that  the  mule  you  rode  all  the  way 
down?  A.    Yes,  sir. 

Q.  Did  you  ever  see  this  particular  mule  be- 
fore that  day?  A.     No,  sir. 

Q.     Had  you  ever  ridden  a  mule  before  that  day  ? 

A.     No,  sir. 

Q.     Or  a  horse?  A.     No,  sir. 

Q.     Had  you  ever  been  down  this  trail  before? 

A.     No,  sir. 

Q.     Either  on  foot  or  on  muleback? 
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A.     Neither  one. 

Q.  Did  you  notice  the  othei-  people  who  were 
to  take  this  same  trip  as  they  got  on  theii-  mules'? 

A.     I  am  not  sure  I  understand  what  you  mean. 

Q.  Did  you  see  these  other  people  who  were 
going  with  you?  A.     Yes,  sir. 

Q.  Did  3^ou  see  them  as  they  got  on  their  re- 
sepective  mules'? 

A.  Not  all  of  them,  to  say  they  were  all  mount- 
ing one  after  another,  I  saw  them. 

Q.     You  saw  them  getting  on  from  time  to  time? 

A.     Yes,  sir.  [23] 

Q.  Did  you  notice  anything  different  between 
the  way  any  of  these  people  held  their  reins  for 
their  mules   from  the  way  you  held  yours? 

A.     Yes,  sir. 

Q.  Now,  wait  a  minute.  You  said  yes?  What 
was  that  way?     Go  ahead.     What  was  that? 

A.  Our  party,  oi'  the  other  party,  or  both,  they 
let  their  reins  hang  from  the  saddle  horn  loose, 
and  let  it  hang  there,  and  I  did  the  same,  and  the 
trail  master  came  over  and  told  me  to  hold  the 
reins  in  my  hands  at  all  times. 

Q.  Do  you  see  the  trail  master  in  the  courtroom 
today?  A.     I  believe  I  do. 

Q.     Which  one  is  it? 

A.     The  second  one  over  there  from  the  inside. 

Q.     The  gentleman  with  the  red  tie? 

A.     Yes,  sir,  the  red  tie.     1  didn't  see  that, 

Q.  You  remember  the  name  of  the  man  who 
was  the  guide  on  the  trip? 
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A.    The  guide  on  the  actual  trail  was  Bob  Ennis. 

Q.     How  old  a  man  would  you  say  he  was,  ap- 
proximately? A.     About  20. 

Q.     Where  was  he  in  relation  to  the  other  per- 
sons  in  the  string  of  mules'? 

A.     He  was  in  the  lead. 

Q.  And  where  were  you  in  relation  to  the  rest 
of  them?  A.     I  was  the  last.   [24] 

Q.     Did  Mrs.  Mateas  go  on  the  trail  with  you? 

A.     Yes,  sir. 

Q.     And  where  was  she  in  the  string? 

A.     She  was  pretty  close  to  the  front. 

Q.     What  day  was  it  you  went  down  on  the  trip  ? 

A.     June  17th. 

Q.     What  year?  A.     1942. 

Q.  I  show  you  a  photograph  and  ask  you  if 
you  have  ever  seen  that  before?  A.     Yes,  sir. 

Q.     When  was  that  taken? 

A.  On  June  17th  when  we  was  just  starting  the 
trip. 

Q.     What   does   that   photograph   represent? 

A.  That  is  the  particular  party  I  was  in,  my 
wife  and  I. 

Q.  And  showing  you  this  and  calling  your  at- 
tention to  the  person  at  the  very  end  of  the  string 
there,  the  one  at  the  top  of  the  picture,  who  is 
that?  A.     That  is  my  picture  on  the  end. 

Mr.  Lincoln:     We  will  offer  this,  your  Honor. 

Mr.  Schell:     Just  a  minute.    Let  me  see  it. 

The  Court:     Go  ahead.     It  may  be  received. 

Mr.  Schell:     No  objection. 
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The  Clerk :     4  in  evidence. 

Q.  By  Mr.  Lincoln:  Now,  as  you  :<tarted  down 
the  [25]  trail  this  particular  day,  wliat  was  the 
condition  of  your  health? 

A.     There  was  nothing  wrong  with  my  health. 

Q.     Was  there  anything  wrong  with  your  back? 

A.     Not  in  the  least. 

Q.  Did  you  have  any  injury  to  your  back  of 
any  kind?  A.     Not  in  the  least. 

Q.     Did  anything  happen  on  the  ti'ip? 

A.    Yes,  sir. 

Q.  Where  did  it  happen  with  reference  to  the 
rim  or  the  river? 

A.  It  was  quite  a  ways  down — quite  a  ways 
down  the  rim,  I  believe  it  was;  I  understand  about 
a  half  mile  before  you  reach  the  river. 

Q.     After  you  had  passed  Indian  Gardens? 

A.     After  we  had  passed  Indian  Gardens. 

Q.  Do  you  remember  what  time  it  was  you  got 
to  Indian  Gardens? 

A.  Got  at  Indian  Gardens  about  2  o'clock,  or  a 
little  after.     I  don't  know  exactly. 

Q.     What   was   done   at    Indian   Gardens? 

A.     We  had  luncli   at  Indian  Gardens. 

Q.     Everybody   dismount  ? 

A.     Everybody   dismounted. 

Q.     On  the  way  down  how  did  youi-  mule  act? 

A.  On  the  way  the  mule — well,  he  tried  to  run 
away  [26]  with  me  four  or  five  times. 

Q.     What  did  lie  do? 
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Mr.  Schell:  Just  a  minute.  I  move  to  strike 
that. 

Mr.  Lincoln:  That  may  go  out.  That  is  all 
right.     That  may  go  out. 

The  Court:     Yes. 

Q.  By  Mr.  Lincoln:  Just  tell  us  what  he  did. 
How  he  acted. 

A.  Well,  just  by  walking  along  like  the  rest 
he  would  suddenly  try  to  squeeze  through  the  other 
mules  and  get  away  over  the  line,  away  from  the 
end  of  the  line,  try  and  squeeze  up  through  the 
trail,  get  out  in  front. 

Q.     Did  he  do  that  on  more  than  one  occasion? 

A.     Yes,  sir. 

Q.  Did  he  buck  at  all  before  you  reached  In- 
dian Gardens'?  A.     No,  sir. 

Q.  At  Indian  Gardens,  or  thereabouts,  was 
there  some  change  made  between  you  and  some 
other  person  in  the  party'?  A.     Yes,  sir. 

Q.     A  change  of  mules?  A.     Yes,  sir. 

Q.     How  did  that  come  about? 

A.  Well,  the  man  directly  in  front  of  me,  Mr. 
Boles,  talked  about  it  once  in  a  while,  and  he 
was  the  one  that  said  my  mule — we  discussed  I 
wasn't  an  experienced  rider,  [27]  and  he  was  an 
experienced  rider,  and  he  offered  to  trade  mules 
with  me.     At  Indian  Gardens  we  traded  mules. 

Q.  And  were  you  put  last,  or  put  next  to  the 
last  in  the  string? 

A.     Oh,  we  hadn't  even  started  up  again. 
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Q.  You  hadn't  started  up  again?  What  hap- 
pened ? 

A.  We  were  on  the  mules;  Bob  Ennis  came 
back  checking  us,  he  saw  we  were  on  different 
mules,  and  he  made  us  return  to  our  original  mules. 

Q.     What  did  he  say  to  you  in  that  regard? 

A.  Word  for  word,  I  wouldn't  know,  but  in 
effect  that  we  had  to  keep  the  mules  we  was  given 
with  up  above. 

Q.  Did  either  you  or  this  other  gentleman  tell 
him  why  you  changed  mules?  A.     Yes,  sir. 

Q.     What  did  you  tell  him? 

A.     I   told   him   that 

Mr.  Schell:  That  is  objected  to  as  incompetent, 
irrelevant  and  immatei'ial. 

The  Court:     Overruled. 

Q.     By  Mr.  Lincoln:     What  did  you  tell  him? 

A.  I  told  him,  in  effect,  I  could  not  handle  the 
mule  I  was  on;  Mr.  Boles  said  he  could  handle  any 
mule;   we   wanted   to   trade   over. 

Q.  Now,  after  you  had  rested  at  Indian  Gar- 
dens and  you  started  out  again,  did  anything  else 
happen  with  you  and  [28]  your  mule? 

A.     Yes,  sir. 

Q.     What   happened  ? 

A.  Why,  immediately  at  Indian  Gardens  1  lined 
up  at  the  water  trough;  the  mules  drink  befoi-e  we 
start  off;  the  mule  once  again  tried  to  start  off 
as  before,  to  break  loose. 

Q.     What  was  the  result  of  that? 
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A.  Well,  the  same  as  always  had  previously; 
I  was  told  to  rein  him  in,  or  put  him  back  in  line 
when  he  did  that. 

Q.  And  then  a  little  bit  later  did  something 
else  happen  with  the  mule  and  yourself? 

A.  Yes,  sir,  a  little  bit  later  he  ran  off  and  this 
time  I  tried  to  rein  him  up  and  he  went  into  a 
buck  and  threw  me  off. 

Q.     Do  you  know  how  many  times  he  bucked? 

A.     Not  by  actual  count. 

Q.     Was  it  more  than  one?  A,     Yes,  sir. 

Q.  He  threw  you  off?  Now,  just  where  did  you 
land,  if  you  know,  with  reference  to  the  trail  it- 
self? 

A.     I  believe  I  landed  a  little  bit  off  the  trail. 

Q.  And  where  did  you  land  with  reference  to 
your  own  body?  A.     On  the  base  of  my  spine. 

Q.  Do  you  know  what  happened  to  the  mule, 
after  he  [29]  bucked  you  off?  A.     I  don't. 

Q.  When  you  landed  at  the  base  of  your  spine 
did  you   have   any   pain   immediately? 

A.     Yes,   sir. 

Q.     And    did   that    pain    continue? 

A.     Yes,  sir. 

Q.     For  how  long  a  period? 

A.     Well,  it  grew  worse  as  I  went  along. 

Q.  How  long  were  you  on  that  particular  spot 
where  you  landed?  I  mean  the  spot  of  ground, 
before  you  were  moved  at  all? 

A.     About  four  hours. 

Q.     And  then  what  was   done? 
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A.  A  doctor  came  down  from  the  rim  and  he 
gave  me  a  shot  in  the  arm  and  some  pills  and  taped 
me  up. 

Q.  Did  that  shot  in  the  arm  you  speak  of  have 
any  effect  as  far  as  the  attending  pain  was  con- 
cerned? A.     Very  little,  if  any. 

Q.     He  taped  you  up?  A.     Yes,  sir. 

Q.     Now,  he  taped  you  to  and  from  where? 

A.  Well,  he  had  wide  strips  of  adhesive  tape 
and  taped  across  my  back  from  rib  to  rib,  ap- 
proximately across  the  spine. 

Q.  Did  that  have  any  effect  as  far  as  mitigating 
the   [30]   pain  was  concerned?  A.     Some. 

Q.  What  time  of  day  was  that,  do  you  remem- 
ber? 

A.  When  he  arrived  it  was  about  7  o'clock  in 
the  evening. 

Q.     In  the  evening?  A.     Yes,  sir. 

Q.     Did  you  finally  get  up  to  the  north  rim? 

A.     Yes,  sir. 

Q.     That  day? 

A.     We   were   at  the   south   rim. 

Q.     At  the  south  rim,  I  should   say. 

A.     Not  that  day. 

Q.     Not  that  day?  A.     No. 

Q.     You  finally  got  u])  there? 

A.     Finally  got  up  there. 

Q.     How  did  you  get  back? 

A.  They  brought  a  nmle,  a  stretcher-bearer 
mule,  down  and  roped  me  to  a  stretcher  fastened 
to  the  mule  and  went  back  up  that  way. 
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Q.  Was  there  anything  said  before  that  time 
about  taking  you  up  on  muleback  without  a 
stretcher  ?  A.     I  didn  't  hear  anything. 

Q.  Now,  when  you  got  to  the  south  rim  what 
time  was  it?  [31] 

A.     It  was  about  5  o'clock  the  next  morning. 

Q.     And  where  were  you  taken  then? 

A.     To  the  Grand  Canyon  Plospital. 

Q.     How  long  did  you  stay  in  the  hospital? 

A.    About  three  weeks. 

Q.     Were  you  in  bed  a  portion  of  that  time? 

A.     Yes,  sir. 

How  long?  A.     About  two  weeks. 

Attended  by  a  physician?  A.    What? 

Attended  by  a  doctor  during  that  period? 

Yes,  sir. 

What  was  the  name  of  the  doctor? 

Dr.  Cox. 

Who    selected   the    doctor? 

He  was  a  doctor  in  the  hospital. 

Did   you   have    a   nurse,   also? 

Yes,  sir. 

Do  you  know  the  name  of  the  nurse? 

Miss  Coulter. 

How  long  were  you  confined  to  bed? 

About   two   weeks. 

During  that  period,   did  you   still   continue 
to  suffer  this  pain  in  your  back? 

Yes,  sir.   [32] 

How   serious  was  that?     Can   you   describe 
that  pain  in  any  way? 
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A.     Well,  the  doctor  wanted  to  take  X-rays  and 
he  gave  me  more  shots. 

Q.  Did  those  have  any  effect  in  either  lessening 
or  completely  stopping  the  pain? 

A.  They  might  have  lessened  it  a  little,  but 
very  little,  if  any. 

Q.  Where  was  this  })ain  in  your  body  particu- 
larly f 

A.  Low  on  my  back  and  kind  of  centeivd  over 
towards   my   right   hip. 

Q.  In  adition  to  this  pain,  did  you  have  any 
other  suffering  in  your  body?  Any  other  portion 
of  your  body?  A.     I  had  a  skinned  elbow. 

Q.     Head  ache  at  all?  A.     Yes,  sir. 

Q.     For  how  long  a  period  did  that  continue? 

A.     The  headaches  more  or  less  continue  yet. 

Q.  After  you  were  permitted  to  get  out  of  bed, 
how  long  then  did  you  remain  in  the  hospital  ? 

A.     About  a  week. 

Q.  And  what  were  you  doing  then;  that  is,  in 
relation  to  any  manipulations  of  your  legs,  or  arms, 
or  back? 

A.  Well,  I  was  trying  to  be  able  to  move  enougli 
to  be  allowed  to  go  home.  I  came  first  from  setting 
up  in  bed  to  a  wheelchair  and  then  ti-vinu  to  walk. 

Q.     How  would  you  attempt  to  walk? 

A.  Holding  my — supporting  myself  l)y  a  chair, 
and  pushing  the  chair  across  the  room. 

Q.  Up  to  the  time  of  the  ITtli  of  Mime  what 
had  been  your  occupation  over  a  period  of  years? 
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A.     I  was  a  plastering  contractor. 

Q.     You   were   a   plastering    contractor? 

A.     Yes,  sir. 

Q.     Did  you  do  plastering  yourself? 

A.    Yes,    sir. 

Q.     Interior? 

A.     Both    interior   and   exterior. 

Q.  Exterior?  What  we  call  stucco;  is  that 
right?  A.     Stucco,  yes. 

Q.  Does  that  work  of  yours  require  heavy,  phy- 
sical exertion?  A.     Yes,  sir. 

Q.  For  how  long  a  period  had  you  been  en- 
gaged in  that  work? 

A.  Oh,  about  15  years.  I  started  when  I  was 
about  16. 

Q.  And  you  say  you  were  a  contractor.  By 
that,  you  took  contracts  yourself,  did  you? 

A.     Yes,  sir. 

Q.     For  large  or  small  jobs?  A.     Both. 

[34] 

Q.     And  then  you  hired  men  to  help  you? 

A.     Yes. 

Q.     To  assist  you  in  the  plastering? 

A.     Yes,  sir. 

Q.  You  actually  worked  on  the  job  yourself 
all  the  time?  A.    Yes,  sir. 

Q.  Did  you  charge  or  credit  to  yourself  a  daily 
wage,  or  a  yearly,  or  a  weekly  wage,  for  the  work 
which  you  did  yourself? 

A.  No,  I  kept  a  general  idea,  job  by  job;  what 
was  left  over  after  expenses  was  paid  was  mine. 
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Q.  And  over  a  period  of  years,  we  will  say  the 
two  years  before  1942,  what  had  been  your  average 
monthly  net  earnings'? 

A.  Between  three  and  four  liimdred  dollars  a 
month. 

Q.     When  was  it  you  returned  to  Los  Angeles? 

A.     About  July  8th,  I  believe  it  was. 

Q.     And  how  did  you  come  back? 

A.     By  auto. 

Q.     The   same   auto   you   went   with? 

A.     Yes,  sir. 

Q.     Who    drove?  A.     My    wife. 

Q.     Did  you  suffer  any  pain  on  the  way  back? 

A.     Yes,  sir.  [35] 

Q.  Where  were  you?  On  what  seat  did  you 
sit,  or  did  you  sit  at  all? 

A.  I  was  blocked  up  all  around;  they  gave  me 
several  pillows,  and  we  had  pillows  we  taken  with 
us;  I  was  blocked  with  pillows  all  around  me,  and 
I  sat  on  the  front  seat  on  the  right-hand  side. 

Q.     Was  that  the  suggestion  of  Dr.  Cox? 

A.     Yes,  sir. 

Q.  And  was  all  the  work  which  you  did  in  the 
hospital,  or  all  the  changes  which  you  made  from 
time  to  time,  under  the  direction  of  this  sniiic  Dr. 
Cox?  A.     I   didn't    understand   that. 

Q.  I  mean  did  anybody  give  you  any — tell  you 
what  to  do,  or  what  not  to  do,  while  you  were  in 
the  hos])ital,  except  Dr.  Cox  and  the  nui'se? 

A.     Only  Dr.  Cox  and  the  nurse. 
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Q.  I  show  you  Exhibit  No.  1  for  identification 
and  ask  you  if  you  ever  saw  this  circular  before. 

A.     Yes,  sir. 

Q.     Do  you  remember  when  you  saw  it? 

A.     I  saw  it  both  in  1941  and  again  in  1942. 

Q.     And  where?  A.     At  the  Grand  Canyon. 

Q.  In  the  Harvey  House,  or,  rather,  in  the  El 
Tovar?  A.     In  the  El  Tovar. 

Q.  Yes.  Now,  I  want  to  call  your  attention 
to  a  [36]  paragraph  in  this  circular,  "Trail  Trips 
Into  the  Canyon.  Although  visitors  may  venture 
short  distances  down  these  trails  on  foot,  the  ac- 
cepted mode  of  travel  for  longer  journeys  is  by  the 
famous  Grand  Canyon  mules.  These  faithful,  sure- 
footed animals,  in  charge  of  experienced  guides, 
hold  a  30  years  record  of  carrying  many  thousands 
of  inexperienced  riders  down  the  trails  and  back 
in  perfect  safety." 

Did  you  read  that  before  the  17th  of  June? 

A.     Yes,  sir. 

Mr.  Schell:  Just  a  moment.  I  object  to  that. 
I  don't  see  the  materiality  of  that  in  view  of  the 
pleadings  in  this  case.  The  pleadings,  as  I  see 
them  now,  your  Honor,  are  these:  That  this  par- 
ticular mule  "Chigger",  which  they  claim  to  be 
the  bad  actor  in  this  particular  thing,  was  supposed 
to  be  a  mule  who  had  never  been  ridden  by  ' '  dudes ' ', 
or  anybody,  down  the  trail.  In  other  words,  that 
is  the  only  thing  that  I  think  plaintiff  states  a  cause 
of  action  in  the  present  thing,  that  that  was  an 
inexperienced  mule  that  had  never  been  ridden  be- 
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fore,  and  I  don't  see  the  materiality  of  anythin^^ 
that  might  be  in  the  literature  to  bear  upon  that 
subject,  as  to  whether  or  not  this  mule  "Chigger" 
had,  or  had  not,  had  previous  ''dude"  experience. 

Mr.  Lincoln:  I  don't  understand,  your  Honor, 
we  are  confined  to  one  word  or  one  sentence,  in 
our  pleadings.  [37] 

The  Court:  Well,  you  are  not.  That  is  a  guar- 
antee of  the  pack.  You  are  not  claiming  the  })ack 
was  a  wild  pack. 

Mr.  Lincoln:     No,  sir. 

The  Court:  This  statement  would  be  a  guaran- 
tee of  the  pack.  Some  of  your  language  would 
seem  to  apply.  You  would  like  to  apply  to  this 
the  common  carrier  rule;  if  an  accident  hapjjens 
in  a  railroad,  or  street  car,  the  company  is  blamed. 
I  can't  see  where  that  language  has  to  do  with 
this. 

Mr.  Lincohi:  May  I  suggest  this,  your  Honor. 
Assuming  that  this  gentleman  did  read  this  lan- 
guage and  believed  that  it  was  true,  believed  that 
those  mules,  whichever  mule  it  may  be,  either  the 
mules  in  general  or  any  one  mule  in  particulai', 
w^as  a  safer  mule  for  an  inexperienced  rider. 

The  Court:     Yes. 

Mr.  Lincoln:     He  had  a  right  to  rely  upon  that. 

The  Court:     You  are  not  charging  fraud   here. 

Mr.  Lincohi:     Not  at  all;  no,  sir;  not  at  all. 

The  Court:  He  had  the  right  ot  rely  on  the 
ordinary  thing,  that  it  was  a  safe  animal. 

Mr.  Lincoln:     Yes,  sir. 
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The  Court:  And  it  is  implied  in  the  contract. 
In  other  words,  it  is  not  the  strength  of  the  guar- 
antee, it  is  the  fact  of  the  knowledge  on  their 
part  that  it  was  a  balky  [38]  mule;  that  is  the 
cause  of  action;  not  the  guarantee  they  gave  you 
that  it  was  safe  to  ride. 

Mr.  Lincoln:  Yes,  your  Honor  is  quite  right, 
but  unfortunately  I  cannot  prove  my  entire  case 
with  one  question,  nor  even  perhaps  with  one  wit- 
ness; I  have  to  do  things  in  piecemeal;  I  have 
to  take  little  bits  of  blocks  and  try  to  fit  a  jig-saw 
puzzle  together  for  your  Honor  to  see  th-e  finished 
picture,  and  it  did  seem  to  me  this  particular  phrase 
here  was  extremely  material  for  a  person  to  place 
Ills  reliance  upon  and  allow  himself  to  be  put  upon 
the  back  of  a  mule  that  he  had  never  seen  before, 
trusting  implicitly  to  the  warranty  which  was  in 
this  clause. 

The  Court:  That  would  not  make  a  cause  of 
action.  That  would  not  be  a  cause  of  action  any- 
way. Supposing  he  threw  away  the  reins  and 
sat  there  instead  of  riding? 

Mr.  Lincoln:     Quite  right,  sir. 

The  Court:  That  guarantee  is  just  about  as 
broad  as  any.  It  is  the  safety  of  the  mule,  like  a 
safe  horse. 

Mr.  Lincoln:  I  expect  to  connect  up  the  fact 
that  this 

The  Court :  He  has  already  testified  he  had  told 
him  he  had  never  ridden  a  horse  or  mule,  and  told 
them  to  pick  a  mule  for  him  that  was  all  right; 
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the  mule  took  him  up  the  trail  safely,  when  he 
started  to  buck  wheii  he  came  back,  so  I  can't 
see  how  that  adds  anything  to  what  is  already  in 
the  record,  because  it  is  not  a  question  of  whether 
all  the  mules  [39]  were  safe,  whether  this  particular 
mule  was  safe  to  ride,  that  concerns  us. 

Mr.  Lincoln:  Your  Honor  is  quite  right,  but 
here  is  an  absolutely  unlimited  statement  of  all 
of  these  w^onderfully  safe  mules,  every  mule,  not 
only  the  one  which  we  rode,  but  all  the  rest,  not 
only  all  the  rest,  but  the  one  which  we  rode. 

The  Court:  In  the  face  of  the  testimony  you 
have  given 


Mr.  Lincoln:  I  was  going  to  ask  leave  to  intro- 
duce this  circular,  anyway,  but  I  w^anted  to  ask 
him  one  other  question  in  relation  to  that  clause 
as  to  whether  he  believed   it  or  not. 

The   Court:     All   right. 

Mr.  Lincoln:  I  suppose  my  learned  o{)i)onent 
will  object  to  that,  too. 

The  Court:  He  has  got  to  protect  his  rights. 
We  are  not  making  the  law,  we  are  merely  follow- 
ing the  law  that  the  courts  of  California  have  laid 
down  as  to  conditions  of  recovery. 

Mr.  Lincoln:  Your  Honor  is  quite  right,  of 
course. 

The  Court:  You  have  tried  on  the  defendant's 
side  as  well  as  the  plaintiff's  to  protect  his  client's 
rights.  Objection  overruled.  You  may  answer. 
Read  the  (]uestion. 

(Question  read  by  the  reporter.)    [40] 
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Q.  B}^  Mr.  Lincoln:  Now,  the  question  is,  did 
you  read  that  paragraph  before  the  17th  of  June? 

A.     Yes,  sir. 

Mr.   Schell:     May  we  have  the  same  objection? 

The  Court:     Yes.     Overruled. 

Q.     By  Mr.  Lincoln:     Did  you  believe  it? 

A.     Yes,  sir. 

Q.  I  now  show  you  what  seems  to  be  some  bills 
here,  one  headed  F.  E.  Cox;  one  the  El  Tovar 
Hotel;  one  of  the  Grand  Canyon  Hospital;  and 
ask  you  if  have  seen  those  bills  before? 

A.     Yes,  sir. 

Q.  Were  those  the  bills  which  were  rendered 
to  you  by  Dr.  Cox  and  by  the  hospital? 

A.     Yes,  sir. 

Q.  For  the  treatments  which  you  received  after 
your  injury?  A.     Yes,  sir. 

Q.  That  of  Dr.  Cox  being  in  the  sum  of  $90; 
the  hospital  being  $145.50;  and  this  bill  of  the 
El  Tovar  $3.57;  you  paid  that,  did  you? 

A.  My  wife  has  ordinarily.  I  know  nothing 
about  it. 

The  Court:     Don't  you  pay  your  wife's  bills? 

Mr.  Lincoln:  That  happens  to  be  paid,  your 
Honor.  It  is  marked  paid.  I  don't  know  who 
jDaid  it. 

The  Court:  A  lucky  man  if  he  doesn't  have 
to  pay  his  [41]  wife's  bills. 

Mr.  Lincoln:  Yes,  sir.  We  will  now  offer  this 
circluar  heretofore,  this  circular  Exhibit  1  for  iden- 
tification, now  in  evidence. 
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^Ir.  Scheli :     You  are  offering  it  in  {'vidoiice  now? 

Mr.  Lincoln:     Yes. 

Mr.  Scheli:  I  am  objecting-  to  it  as  incompe- 
tent, irrelevant  and  immaterial,  and  not  within 
the  issues  as  framed  by  the  pleadings. 

Mr.  Lincoln:  The  witness  identified  it  as  being 
a  circular  which  he  obtained  from  the  El  Tovar 
and  which  describes  the  trail  trips. 

The  Court:     Let  me  see  it. 

(Circular   shown   to    and    examined    by    the 
Court.) 

The  Court:     All  right.     Objection  overruled. 

The  Clerk :     1  in  evidence. 

Tlie  Court:     It  may  be  received. 

Mr.  Lincoln:  We  now  offer,  your  Honor,  bills 
of  Di'.  Cox  and  the  Grand  Canyon  Hospital. 

The  Court:     All  right.     Be  received. 

The  Clerk:     Plaintiff's  Exhibit  5. 

Mr.  Lincoln :  Your  Honor,  I  have  just  received 
word  that  Dr.  Sloan,  who  lives  and  has  his  office 
in  Inglewood,  and  whom  we  desire  to  call  as  a 
witness  for  the  plaintiff,  has  some  operations 
scheduled  for  this  afternoon,  and  tomorrow  he  has 
practically  every  moment  filled  for  matters  [42] 
which  he  has  to  attend  to  for  the  ITnited  States 
Army,  He  says,  however,  that  he  can,  if  your 
Honor  can  make  such  arrangement,  be  present 
here  today  at  half  past  one;  his  reason  foi-  that 
being  as  I  suggest,  lie  lias  an  operation  almost  im- 
mediately afterwards,  just  as  soon   as   he  can   get 


72  Elmer  H.  Mateas  vs. 

(Testimony  of  Elmer  H.  Mateas.) 
away.  I  assume  his  testimony  will  be  somewhat 
short;  it  will  be  confined  to  what  he  has  discussed 
with  me  Mr.  Mateas'  condition  to  be  when  Mr. 
Mateas  returned  to  Los  Angeles  from  Grand  Can- 
yon. I  wonder  if  it  would  be  possible  and  suit  your 
Honor's  convenience,  and  that  of  counsel,  if  we 
might  recess  until  IrSO? 

The  Court:  Well,  I  have  no  objection  to  con- 
vening at  1:30. 

Mr.  Lincoln:  In  speaking  with  Mr.  Schell,  your 
Honor,  he  says 

Mr.  Schell :     I  will  accommodate  you,  counselor. 

Mr.  Lincoln:  I  appreciate  that  very  deeply.  I 
was  about  to  suggest,  your  Honor,  it  might  be 
possible  if  your  Honor  would  recess  at  this  time 
for  Mr.  Schell's  convenience 

Mr.  Schell:     No,  go  right  ahead. 

The  Court:  I  can't  get  out.  Furthermore,  I 
want  to  say,  gentlemen,  that  there  is  a  very  urgent 
matter  which  I  had  to  continue  until  tomorrow 
morning,  and  it  is  a  type  of  matter  I  don't  know 
how  much  time  it  will  take;  it  is  a  very  hotly  con- 
tested matter  relative  to  a  judgment  I  rendered 
some  time  ago  and  involves  a  receivership,  and  also 
some  [43]  other  matters,  and  I  must  hear  it  to- 
morrow morning,  so  it  may  well  be  that  it  will 
be  necessary  to  take  the  morning  for  that  matter, 
and  not  hold  a  session  until  in  the  afternoon,  in 
which  event  I  may  convene  at  1  o'clock  tomorrow 
so  as  to  conclude  this  case,  because  I  have  a  crim- 
inal  case   scheduled   for   Thursday. 
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Mr.  Schell :  If  we  can  depend  u})on  that  and 
arrange  that  now,  I  would  ai)preciate  it  very 
much. 

The  Court:  I  can't  tell  that  now.  I  have  to  be 
governed  by  what  goes  on  every  day.  I  can't 
tell.  I  don't  mind  working  long  hours  and  it  may 
be  that  we  can  get  through  today. 

Mr.  Lincoln:     We  wdll  do  the  best  we  can. 

The  Court:  If  the  case  is  not  concluded  today 
I  cannot  hold  a  morning  session  tomorrow;  rather 
than  call  you  at  11  o'clock  for  an  houi*,  I  would 
rather  call  you  at  1  o'clock,  and  then  hear  that 
matter,  rather  than  break  the  session  and  have  a 
4-hour  session  tomorrow. 

Mr.  Schell:     That  w^ould  be  very  satisfactory. 

The  Court:  I  am  going  to  tell  you  that  be- 
cause that  is  a  matter  that  came  up  yesterday, 
because  I  am  negotiating  a  possible  adjustment  of 
the  matter.  If  counsel  does  that,  it  won't  be  neces- 
sary; if  they  don't,  it  will  take  time  and  it  will 
be  necessary. 

Mr.  Lincoln:  That  is  all.  Your  witness,  Mr. 
Schell.  [44] 

Mr.  Schell:     We  have  no  questions,  your  Honor. 

The  Court:  All  right.  Step  down.  All  right. 
Stei)  down,  Mr.  Mateas. 
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JUNE  MATEAS, 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

The  Clerk:     Please  state  your  name. 
The  Witness:     Mrs.  June  Mateas. 

Direct  Examination 

Q.  By  Mr.  Lincoln:  Mrs.  Mateas,  are  you  re- 
lated to  Mr.  Mateas  who  has  just  testified? 

A.    Yes. 

Q.     And   what   is   that   relationship? 

A.     He  is  my  husband. 

Q.  Were  you  present  with  him  in  1941  when 
you  came  to  El  Tovar,  or  when  he  was  in  the  El 
Tovarl  A.     Yes. 

Q.  Was  there  some  discussion  between  you  at 
that  time  with  relation  to  taking  a  Bright  Angel 
trip  ?  A.     Yes. 

Mr.  Schell:  I  object  to  that  as  being  immaterial 
what  the  discussion  was  in   1941.   [45] 

Mr.  Lincoln :  You  are  quite  right.  I  am  not 
going  to  get  into  that  discussion. 

The  Court:     All  right. 

Q.  By  Mr.  Lincoln:  Did  you  go  with  Mr. 
Mateas  to  El  Tovar  in  1942?  A.     Yes. 

Q.     And  when  did  you  leave  Los  Angeles? 

A.  We  left  Los  Angeles  on  the  16th  of  June, 
1942. 

Q.     And  what  was  your  means  of  transportation? 

A.     We  drove  our  car. 

Q.     Did  he   drive   all    the   way? 

A.     Yes,  he  drove  all  the  way. 
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Q.  And  you  arrived — what  time  did  you  arrive 
in  El  Tovar,  do  you  remember  ? 

A.  Well,  we  arrived  about — it  was  about  7 — 
7  o'clock  that  evening. 

Q.     Stop  at  that  hotel? 

A.  No,  we  didn't  stop  at  El  Tovar.  We  stopped 
at  the  court  they  have  for  autoists  for  accommo- 
dations. 

Q.  At  the  same  time  did  you  discuss  with  any 
persons  about  goinj^ — taking  this  Br-ight  Angel 
trip  ?  A.     Yes. 

Q.     And  where  did  this  talk  take  place? 

A.     Well,  it  was  at  the  El  Tovar  Hotel. 

Q.     Any  particular  portion  of  the  hotel  ? 

A.  Yes,  at  the  ticket  agency  there,  the  ticket 
booth  [46]  that  sells  tickets  to  the  various  trips. 

Q.  Was  Mr.  Mateas  there  at  the  time  you  had 
this  talk?  A.     Yes. 

Q.  What  was  said  between  you  and  this  person 
who  sold  you  the  tickets? 

Mr.  Schell :  May  we  have  the  same  objection, 
your  Honor?  Hearsay,  incompetent,  irrelevant  and 
immaterial,  and  not  having 

The  ("ouit:     Overruled. 

Mr.  Schell :     any  bearing  on  the  issues. 

The   Tourt:     Subject   to   motion   to   strike. 

The  Witness:     Shall   I  answer? 

Mr.   Lincoln :     Yes. 

A.  We  just  talked  about  the  mules  and  stated 
my  husband — my  husband  stated  he  hadn't  had  any 
experience  on  any  mules  or  hoi'ses,  and  the  ticket 
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agent   there   told   him   most   of   the    people   didn't 

have  that  were  taken  down  the  trail  on  mules. 

Q.  Was  that  about  all  the  discussion  you  had 
on  that  subject?  A.     That  is  about  all. 

Q.     All  right.    Did  you  buy  a  ticket  at  that  time  ? 

A.     Yes,  sir. 

Q.     Do  you  remember  what  you  paid  for  it? 

A.     I  think  we  paid  $18  a  piece. 

Q.  Was  that  for  a  trip  that  day  or  a  trip  foi 
some  [47]  other  time? 

A.     That  was  a  trip  for  the  next  morning. 

Q.  The  next  morning  what  did  you  do  in  re- 
lation to  taking  this  trip? 

A.  Well,  we  drove  our  car  over  to  the  corrals 
which  are  at  the  top  of  the  Bright  Angel  Trail, 
and  parked  our  car  there  and  went  over  to  the 
corral,  looked  at  the  mules  that  were  standing 
there,  and  then  we  went  down  to  the  corral  and 
the  trail  foreman  placed  us — we  waited  for  him  to 
assign  us  to  our  mules. 

Q.  By  the  trail  foreman  do  you  mean  Mr.  Brad- 
ley, who  is  in  the  courtroom? 

A.     I  think  that  is  his  name. 

Q.     The  gentleman  with  the   red  necktie? 

A.     Yes,  that  is  right. 

Q.  Did  you  have  any  conversation  with  him 
about  who  should  take  any  particular  mule? 

A.     I  didn't,  no. 

Q.  What  was  the  manner  of  assigning  you  to 
a  mxile,  or  any  persons,  that  you  saw  ? 
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A.  Well,  he  just  looked  at  the  j)erson  and 
looked  at  the  nnile  and  then  assii>ned  the  person 
to  the  mule  that  he 

The  Court:  Introduced  each  person  to  the  mule 
and  each  mule  to  the  person? 

The  Witness:     That  is  the  general  idea. 

Q.  By  Mr.  Lincoln :  Do  you  remember  what 
time  it  was  [48]  you  started  down  the  ti-ail  ? 

A.     Not  the  time  we  started  down  the  trail,  no. 

Q.     But  you  got  there  at  what  time? 

A.  Our  tickets  said  to  be  at  the  corral  at  11 
a.m.,  and  wt  did. 

Q.  How  long  did  you  stay  there  at  the  corrals 
before  you  went  down,  approximately? 

A.     Oh,  approximately  a  half  hour. 

Q.  Was  there  any  other  j^ai'ty  that  was  there 
at  the  time  or  went  down  ahead  of  you? 

A.  Yes,  there  was  a  party  preceding  ours  that 
was  heading  down  the  trail. 

Q.     How  many  people  were  there  in  your  party? 

A.     Counting  the  guide? 

Q.     Counting  the  guide,  yes. 

A.  Seven — six,  seven — just  a  minute — there  was 
six  or  seven. 

Q.     Where  were  you  in  sequence  in  the  string? 

A.     I   was   fourth    from    the   end. 

Q.     And  Mr.  Mateas  was  where? 

A.     At  the  end. 

Q.     The  guide,  of  course,  at  tin'  froTit? 

A.     Yes. 
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Q.  Did  you  notice  anything  unusual  with  rela- 
tion to  Mr.  Mateas'  mule  on  the  way  down? 

A.     On  the  way  down?  [49] 

Q.     Yes. 

A.  Yes,  he  tried  to  squeeze  past  the  rest  of  us 
a  number  of  times. 

Q.  Was  that  on  the  inside  or  the  outside  of 
the  trail?  A.     On  the  outside. 

Q.  By  the  "inside"  I  mean  the  side  nearest 
the  canyon  wall. 

A.  No,  he  would  squeeze  to  the  left;  that  would 
be  the  drop  side  of  the  canyon. 

Q.  Did  you  see  him  buck  at  all  on  the  way 
down?  A.     Not   preceding  the   accident,   no. 

Q.  That  is  what  I  mean.  Now,  you  got  to  In- 
dian Gardens  at  what  time,  if  you  remember? 

A.     I  don't  know. 

Q.  But  at  an}^  event,  there  you  had  lunch  and 
stopped  for  a  little  while?  A.     That  is  right. 

Q.  When  you  went  on  from  there  did  any- 
thing happen  with  relation  to  Mr.  Mateas  and  the 
mule? 

A.  Well,  at  the  water  trough  we  stopped  to 
water  the  mules 

Q.     Yes. 

A.     and  he  got  on  another  man's  mule  that 

was  there,  and  the  guide  made  him  exchange  mules, 
and  then  when  we  proceeded  his  mule  tried  to  get 
ahead  of  the  rest  of  ours. 

Q.  Now,  just  a  minute.  At  the  water  trough 
when  they  [50]  exchanged  the  mules,  did  you  have 
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any  conversation  with  the  guide,  or  hear  any  con- 
versation between   him  and   Mr.   Mateas? 

A.     No. 

Q.  All  right.  And  so  they  exchanged  mules  I 
And  tlien  did  they  exchange  them  back  again? 

A.  Yes,  the  guide  told  them  to  revert  to  their 
original  mules. 

Q.     Well,  then,  after  that  what  happened? 

A.  Well,  then  we  proceeded  down  the  trail  to- 
wards the  bottom  of  the  Canyon. 

Q.     Yes. 

A.  And  we  were  just  rounding,  going  through 
a  little  dip  and  into  a  bend,  and  the  mules  were 
struggling,  like  they  are  inclined  to  do,  and  Bob, 
our  guide,  told  us  to  close  up  the  mules,  and  he 
stopped  at  the  head  to  let  the  mules  close  up;  of 
course,  the  rest  of  the  mules  stopped,  too,  and  we 
would  try  to  urge  them  on  a  little,  and  the  first 
thing  I  heard,  I  heard  someone  scream,  and  I 
looked  up  and  the  girl  in  front  of  me,  she  had  a 
very  horror-stricken  look  on  her  face;  or  was, 
rather,  back  of  me,  and  I  turned  around  and  I 
heard  a  lot  of  commotion  was  going  on  I  heard 
at  the  same  time,  and  I  turned  around  and  as  I 
turned  I  saw  the  mule  bucking  with  my  husband, 
and  I  saw  two  bucks  and  the  second  buck  he  was 
thrown  over  the  mule's  head. 

Q.     To  the  left  or  the  right  of  the  mule? 

A.     Directly   in    front  of  the  mule.   [51] 

Q.     Right   ii!    front?     Where   did   he   land;   that 
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is,  as  far  as  the  ground  was  concerned,  as  compared 

with  the  trail  itself? 

A.     You  might  call  it  on  a  shoulder  of  the  trail. 
Q.     And    what    did    you    do    then    immediately 
after? 

A.  Well,  I  immediately  dismounted  and  ran 
back  to  see  what  had  happened  to  Mr.  Mateas.  This 
man  that  was  in  front  of  him  got  dow^n,  too,  and 
we  tried  to  help  him  but  he  was  in  such  intense 
pain  we  could  not  touch  him. 

Q.  AVell,  now,  what  was  his  posture  at  that  mo- 
ment?   Was  he  standing,  or  lying,  or  what  was  it? 

A.  He  was  just  curled  up,  cramped  up;  his 
knees  were  drawn  up. 

Q.  How  long  did  he  remain  in  that  particular 
position  ? 

A.     In  that  position  it  was  about  four  hours. 

Q.  During  that  four  hours  did  you  remain 
there?  A.     Yes,  I  stayed  right  by  him. 

Q.  Did  the  other  party  go  on,  or  the  balance 
of  the  party  go  on? 

A.  The  rest  of  the  party,  except  our  guide  and 
this  gentleman  stayed  with  me. 

Q.     The   others   went   on? 

A.     The   others   went    on. 

Q.  That  is,  the  ladies  of  the  party  continued 
on;  is  that  it?  A.     Yes,  sir.  [52] 

Q.  And  then  some  time  after  that,  did  anybody 
come  to  where  you  were? 

A.  At  7  o'clock  that  evening  a  party  came  down, 
including  the  doctor. 
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Q.     And  what  did  the  doctor  do? 

A.  The  doctor  gave  my  husband  a  shot  in  the 
arm  and  a  \n\\  of  some  sort,  and  then  they  tried 
to  straighten  him  out  and  move  him  to  a  blanket, 
but 

Q.  Just  a  minute.  Did  that  "shot"  you  speak 
of  have  any  effect  in  relieving  his  pain? 

A.  Very  little.  He  is  not  susceptible  to  hypo- 
dermics. 

Q.  When  they  attempted  to  move  him  what  ef- 
fect did  that  have  on  him  as  you  observed? 

A.  As  I  remember,  his  pain  was  so  intense  and 
terrific  at  that  time  that  he  cried  out  with  the 
pain  and  asked  them  not  to  move  him,  not  to  touch 
him. 

Q.  Did  he  gradually  get  straightened  out,  fi- 
nally ? 

A.  Well,  they  straightened  him  out — just  below 
his  legs  it  started. 

Q.     Was  he  left  to  lay  on  the  ground? 

A.     They  moved  him  to  a  blanket  on  the  trail. 

Q.  And  then  was  there  any  discussion  about — 
withdraw  that  question — was  there  any  discussion 
between  the  guide  and  this  physician  who  came 
down,  or  whoever  it  was,  with  regard  to  taking 
him  back,  or  how  they  would  take  him  back?  [53] 

Mr.  Schell :  That  is  objected  to  as  immaterial, 
what  discussion  may  have  been  had  between  the 
doctor  and  the  guide;  I  don't  see  the  materiality 
of  that. 
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The  Court:  I  don't  see  the  materiality.  I  sup- 
pose I  can  take  judicial  notice  he  was  in  pain ;  any- 
body falling  and  hurting  his  back  will  suffer  pain. 

Mr.  Lincoln:  There  was  something  else,  your 
Honor,  which  I  did  not  like  to  indicate  to  the  wit- 
ness, if  your  Honor  will  bear  with  me  and  permit 
the  answer  to  the  question,  subject,  of  course,  to 
counsel's  motion  to  strike  it  out,  I  think  your  Honor 
will  consider  it  material.    It  is  not  an  idle  question. 

The  Court:  Well,  all  right.  Overruled.  Go 
ahead. 

The  Witness:     Will  you  state  it  again'? 

Q.  By  Mr.  Lincoln:  I  am  talking  about 
whether  there  was  any  discussion  as  to  how  he 
should   be   taken   back. 

A.  Well,  yes,  they  said  they  would  have  to  send 
for  a  litter-bearing — a  litter  to  bring  him  back 
up  to  the  top. 

Q.  Well,  did  they?  Afterwards  was  he  taken 
back^^ 

A.  Yes,  after  a  time,  when  they  brought  a  lit- 
ter down. 

Q.  Now,  will  you  describe  that  litter  to  us, 
please  ? 

A.  Well,  the  litter  is  a  canvas  and  it  seems  to 
me  it  had  pipe  framed  around  it,  and  it  has — they 
have  a  specially-constructed  saddle  for  the  mule; 
it  is  on  the  order  of  a  "V",  if  I  remember  cor- 
rectly, and  the  litter  is  placed  in  that  "V"  and 
rides— then  tied  on  in  some  manner  [54]  and  rides 
with  or  against  the  mule,  whichever  way  the  mule 
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happens  to  be,  when  the  mules  takes  a  step  the 
litter  bounces  one  way  and  bounces  the  other  way, 
and  sways  from  side  to  side.  There  is  no  sta- 
bility, at  all,  to  it. 

Q.     It  was  on  this  one  mule? 

A.     Yes,  on  one  mule. 

Q.  Did  you  accompany  Mr.  Mateas  on  his  way 
back  ?  A.    Yes. 

Q.  Do  you  know  if  he  suffered  any  pain  durin^^ 
that  trip  up? 

A.  He  did.  He  cried  out  all  the  way  up,  and 
moaned  all  the  way  up. 

Q.  What  time  did  you  arrive  at  the  top,  do  you 
remember  ? 

A.  Well,  it  must  have  been  around  •')  o'clock 
in  the  morning. 

Q.     And  where  was  Mr.  Mateas  taken  then? 

A.  He  was  moved  to  the  Grand  Canyon  Hos- 
pital. 

Q.     And  remained  there  how  long? 

A.     Three  weeks. 

Q.     Where  did  you  stay  in  the  meantime? 

A.  Well,  the  first  thing,  all  that  morning,  half 
the  day  I  spent  at  the  El  Tovar  Hotel,  and  then  I 
spent,  I  think,  three  or  four  days  at  the  auto  court, 
and  then  the  doctor  told  me  I  could  come  and  stay 
at  the  hospital. 

Q.  During  that  entire  period  did  yon  watch  Mi'. 
Mateas?   [55]  A.     T  was  there   constantly. 

Q.     And  observed  his  condition?  A.     Yes. 
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Q.  Do  you  know  if  he  suffered  any  pain  during 
that  period? 

A.     Yes,  he  did,  he  suffered  all  the  time. 

Q.     And  for  how  long-  a  period  was  he  in  bed? 

A.     He  was  in  bed  about  two  weeks. 

Q.  And  how  long  after  that  was  he  in  the  hos- 
pital before  he  was  released? 

A.     About  a  week. 

Q.  Between  the  time  he  was  in  bed  and  during 
the  period  he  was  in  the  hospital  in  that  week, 
what  was  he  able  to  do,  if  anything? 

A.  Well,  the  first  couple  of  days  he  sat  up  on 
the  edge  of  the  bed,  but  he  was  too  dizzy  and  sick. 

And  he  had  to  be  put  back  into  bed,  and  then 
they  put  him  in  a  wheelchair  and  he  was  in  the 
wheelchair  for  a  couple  of  days,  and  then  he  started 
to  learn  to  walk  over  again  by  pushing  a  chair  in 
front  of  him,  shoving  it  and  shuffling  along  behind 
it. 

Q.  Do  you  know  whether  these  mules  that  went 
down  on  this  trip  with  you  had  any  names  at- 
tached to  them? 

A.  Yes,  we  all  give  the  name  of  the  mule  which 
we  were  on. 

Mr.  Lincoln:  Does  your  Honor  recess  promptly 
at  12  [56]  o'clock? 

The  Court:  I  am  going  to  today,  because  I  am 
having  a  short  recess.  Ordinarily  I  don't  look  at 
the  clock  and  I  don't  like  to  stop  in  the  middle 
of  an  examination. 
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Mr.  Lincoln:  Which  is  all  light  with  us.  I  am 
willing  to  continue. 

The  Court:  I  think  we  will  stop  because  1  have 
an  engagement  at  12  o'clock  to  meet  another  judge, 
and  the  time  we  lose,  if  any,  at  the  noon  hour, 
\\(^  will  make  u})  late  in  the  afternoon.  So  we  will 
declare  our  recess  now  until  1 :30. 

(Whereu})on  an  adjournment  was  taken  un- 
til  1:30  o'clock  p.m.   of  this  same  day.)    [57] 


Afternoon  Session 
1:30  o'clock 

The  Court:  All  right.  Proceed.  Put  on  your 
doctor. 

Mr.  Lincoln:     Will  you  come  ai'ound,  Dr.  Sloan? 

LEIGH  E.  SLOAN, 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

The  Clerk:     Will  you   ])lease  state  your  name? 
A.     Dr.  Leigh  E.   Sloan. 

Direct  Examination 

Q.  By  Mr.  Lincoln:  Are  you  a  physician  and 
surgean,  doctor?  A.     I  am. 

Q.  Licensed  to  ])ractice  in  the  State  of  Cali- 
fornia? A.     Yes,  sir. 

Q.  How  long  have  you  been  })racticing  in  the 
State  of  California? 
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A.     A   little   over  fifteen  years. 

Q.  From  what  college  did  you  originally  attend 
and  graduate? 

A.  Rush  Medical  College  of  the  University  of 
Chicago.  [58] 

Q.     When  was  that?  A.     1927. 

Q.  And  you  have  any  other  degrees  from  that — 
except  from  that  college? 

A.     I  have  a  B.S.  and  an  M.D.,  yes. 

Q  Did  you  practice  in  Chicago  or  Illinois  at 
all  ?  A    No. 

Q  All  your  practicing  has  been  confined  to  Cali- 
fornia? A.     It  has. 

Q.  Is  that  a  general  practice?  Have  you  spe- 
cialized in  any  particular  branch? 

A.  A  limited  practice  now,  mostly  medicine  and 
some  surgery. 

Q.     By  "now"  you  mean  in  the  last  few  years? 

A.     In  the  last  five   years. 

Q.     Do  you  know  Mr.  Elmer  Mateas? 

A.     I  do. 

Q.  The  gentleman  who  sits  over  here  behind 
me?  A.     Yes,  sir. 

Q.  Did  you  have  occasion  to  make  an  examina- 
tion of  his  physical  condition  at  some  time? 

A.     I  did. 

Q.     And  when  was  that? 

A.     I  think  it  was — I  have — may  I  use 

Q.    You  have   some  notes? 

The  Court :     Yes ;  anything  to  refresh  your  recol- 
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lection.  [59]     You  ave  not  sn})i)oso(l  to  cany  those 

facts  in  your  head. 

The  Witness:     Yes.     The  14th  of  July,  1942. 

Q.  By  Mr.  Lincoln :  And  where  did  that  exam- 
ination take  place? 

A.  Li  my  office,  511  East  Manchester  Boule- 
vard, in  Inglewood. 

Q.  Now,  will  you  please  describe  the  examina- 
tion which  you  gave  him  at  the  time,  and  what  }  ou 
observed  ? 

A.  He  complained  of  having  a  pain — he  com- 
plained of  having  been  thrown  from  a  mule  or  don- 
key in  the  Grand  Canyon  and  had  suffered  injury 
to  his  back,  and  from  which  he  had  Ij^en  hospital- 
ized, so  he  told  me,  approximately  three  weeks ;  and 
he  complained  of  ])ain  in  his  back  on  motion,  and 
there  was  tenderness  on  examination  and  limita- 
tion of  motion  due  to  the  pain.  X-rays  tliat  were 
taken  in  our  office  and  read  by  Dr.  Matzen,  a 
Roentgenologist,  who  interprets  our  x-i*ay  reports. 
May  I  read  that  report? 

The  Court :     Yes. 

A.  (Reading).  "7-15-42.  Lumbar  spine  and 
pelvis. 

(a)  projections  of  the  lumliar  s])ine  discloses 
irregularity  of  the  outline  of  the  lii^ht  tiansver^-e 
j)rocess  of  the  fiist  lumbar  segment  consisting  of 
a  shadow  of  decreased  density  traversing  the  proc- 
ess.    This  finding  is  indicative  of  a  fracture." 

The  Court:     No  sacro-iliac  involved? 
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The  Witness:     No  evidence  on  any  injury  to  the 
bony  [60]  structure. 

The  Court :     To  the  bony  structure  ?    Where  was 
the  fracture?     Does  it  say? 

The  Witness:  Yes,  in  the  right  side  in  the  first 
lumbar  vertebra. 

The  Court :  In  the  right  side  in  the  first  lumbar 
vertebra  ? 

The  Witness:  The  transverse  process.  I  have 
the  x-rays  here  that  were  taken  at  that  time. 

The  Court:  Well,  do  you  desire  to  see  them, 
Mr.  Schell? 

Mr.  Schell:  Oh,  I  think  not  at  the  moment, 
your  Honor.  I  think  I  can  develop  what  I  want 
on  cross  examination. 

The  Court:     We  have  a  shadow  box,  you  know. 

Mr.  Schell :  Yes,  but  I  think  not.  I  think  I  can 
develop  it  from  the  doctor's  questioning. 

The  Court:     All  right. 

Mr.  Schell:  I  think  possibly  we  can.  That  was 
incomplete,  was  it,  doctor? 

Mr.  Lincoln:     Mr.  Schell, 

The  Witness:     Well,  it  wasn't 


(Counsel    hold    conference    outside    of    the 
hearing  of  the  reporter.) 

Q.  By  Mr.  Lincoln :  Now,  doctor,  tell  us  whether 
or  not  an  injury  of  that  character  was  a  painful 
injury.  A.     Very   painful.    [61] 

Q.  And  could  you  say  what  treatment  of  that 
injury  did  you  suggest? 
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A.  AVell,  immobilization  and  heat,  and  I  veferred 
him  to  an  orthopedist  in  the  city,  Dr.  Gibboney. 

Q.  Do  you  know  of  any  other  treatment  which 
would  be  oi'  any  l)enefit  to  an  injury  of  this  char- 
acter, other  than  what  you  gave? 

A.  Well,  in  some  cases  that  are  extreme  they 
might  go  in  there  and  try  to  take  out  that  fragment. 

Q.     In  this  instance  you  didn't  recommend  that? 

A.     I  didn't. 

Q.  Could  you  say  for  about  how  long  a  period 
such  a  condition  as  this  might  continue? 

A.     I  cannot  say. 

Q.     Well,  is  it  something 

A.     It  continues  a  long  while. 

Q.     It  does  take  a  long  while? 

A.     A  number  of  years. 

Q.  When  was  the  last  examination  you  made 
of  Mr.   Mateas? 

A.     31st   of   March,   1943. 

Q.  And  what  did  you  find  his  condition  at  that 
time  to  be? 

A.  He  still  had — complained  of  tenderness  and 
sonu»  limitation  of  motion,  and  inability  to  lift  the 
same  things  that  he  previously  lifted  in  his  woi'k. 

Q.  Would  it  be  y)ossible  for  you  to  say,  give  us 
any  estimate  of  time  in  which  that  condition  might 
continue  or  be  completely  remedied? 

A.     I  could  not. 

Mr.  Lincoln:     Your  witness. 
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Cross  Examination 
Q.     By  Mr.  Schell:     Doctor,  that  was  an  incom- 
plete fracture,  was  it  not? 

A.  It  was  not  stated  by  the  Roentgenologist.  I 
have  the  x-ray  if  you  want  to  look  at  it. 

Mr.  Lincoln:  May  I  have  just  one  question? 
May  I  offer  these  x-rays;  that  is,  these  x-rays  that 
were  taken  at  the  time  ?  These  were  the  x-rays  that 
were  taken  at  the  time,  doctor?  A.     Yes,  sir. 

The  Court:  We'd  better  look  at  them  while  the 
doctor  is  here.  Will  you  get  our  shadow  box?  I 
am  very  proud  of  that;  I  am  the  only  man  in  the 
courthouse  here  that  has  one.  I  got  it  long  before 
things  like  that  came  from  the  government  and 
nobody  has  been  able  to  get  another  one. 

The  Witness:  I  think  you  can  see  it  without 
a  shadow  box. 

The  Court:     Well. 

The  Witness:  You  can  see  it  better  with  the 
shadow  box.  [63] 

The  Court:     Where  is  it? 

The  Witness:     Right  here. 

The  Court:     Oh,  that  is  where  the  fracture  is? 

The  Witness :     That  is  right. 

The  Court:  Well,  let's  not  stop.  We  will  get 
it  later. 

Mr.  Lincoln:     That  is  all. 

The  Clerk:     Plaintiff's  Exhibit  6. 

The  Court:     It  may  be  received  in  evidence. 

Q.  By  Mr.  Schell:  May  I  see  this  report  of 
Dr.  Matzen  you  were  referring  to? 
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A.     Yes.     This  is  a  copy. 

Q.     Where  is  tlie  original,  doctor? 

A.  My  secretary  or  my  technician  copies  the 
report. 

The  Court:  Put  it  here.  Put  it  there,  and  con- 
nect it.     It  is  all  right  now. 

(Shadow   box   placed  before   witness.) 

The  Court:     Doctor,  will  you 

The  Witness:     I  think  this  is — this  is  it. 

The  Court:     Speak  loud  enough  for  the  record. 

The  Witness:  This  is  the  seat  of  injury  here  to 
the  bone.  You  see  the  cortex  broken  on  both  sides, 
coni])]etely  through  there. 

The  Court:  But  didn't  get  across,  is  that  the 
idea? 

The  Witness:  This  is  the  transverse  process. 
The  whole  thing  broke  across  there  but  it  is  held 
in  ])lace  by  [64]  the  ligaments  around  it.  These 
show  the  ligaments  that  connect  the  bone  in  the 
back. 

The  Court:  Is  that  likely  to  cause  a  calcium 
formation?     Likely  to  immobilize? 

The  Witness:  This  may  go  together  again.  It  is 
very  slow  to  heal. 

^rhe  Court:     Slow  to  heal? 

The    Witness:     Yes. 

The  Court:  1  see.  All  right.  This  show  any- 
thing, then? 

The  Witness:  No,  this  shows  nothing  here.  That 
is  the  ])elvis  and  the  laterals  don't  sliow  tliat. 
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Q.  By  Mr.  Schell :  You  have  any  laterals,  doc- 
tor, in  that  area  of  this  first  lumbar? 

A.     You  see,  this  shows  that  area  up  here. 
Q.     That  is,  so  far  as  this  particular  picture  is 
concerned,  it  is  negative? 

A.  It  is  negative  as  far  as  that  is  concerned. 
This  shows  the  whole  thing.  We  took  two  views. 
If  it  don't  show  anything  in  one  direction,  it  may 
in  another. 

Mr.  Lincoln:  The  doctor  has  testified  as  to 
negative  "R". 

The  Witless:  That  is  "right";  "R"  for  the 
*' right  side." 

Q.  By  Mr.  Schell:  Well,  there  is  an  "R"  any- 
where on  there  ?  [65] 

A.  The  only  way  I  can  identify  it,  that  is  the 
right  side. 

Q.  Then  tell  us,  doctor,  what  is  that  a  picture 
of  so  we  may  identify  it? 

A.  This  is  a  i^icture  of  the  lumbar  spine  show- 
ing the  pelvis. 

Q.  And  referring  particularly  to  the  two  points, 
which  vertebra  is  that? 

A.     This  is  the  twelfth  thoracic  vertebra. 

Q.     Twelfth?  A.    Yes. 

Q.  Also  sometimes  referred  to  as  the  first 
lumbar  ? 

A.  I  don't  know.  I  am  not  an  orthopedist.  I 
don't  know.  We  have  always  spoken  of  it  as  the 
twelfth  lumbar.    I  think  he  spoke  of  that  area.    No, 
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it   is   the   first   lumbar   segment   there.      It   is   the 

first ;  it  is  not  the  twelfth. 

Q.     In  other  words,  it  is  the  first  lumbar;  not 
the  twelfth  cervical? 

A.     The  twelfth  thoracic. 

Q.     There  is  no  displacement  on  that,  is  there? 

A.     No,  not  that  you  can  see  from  that  direction. 

If    you    get    back    and    the    x-ray    show    directly 

through  it,  there  might  be  some  such  or  another, 

but  I  don't  think  that  is  a  fact. 

Q.  And  the  other  x-ray  you  took,  what  direction 
was  that  ?     In  that  same  area  ?  [66] 

A.  Well,  that  is  the  lateral;  it  is  taken  from 
the  side. 

Q.     That  shows  nothing  there? 
A.     That  doesn't  show-  anything. 
Q.     Doctor,  was  this  the  first  time  you  had  ever 
treated  this  patient? 

K.  No,  no,  I  had  treated  him — oh,  back  in  1936, 
I  think  I  saw  him  once  before  for  a  wen  on  the 
hand;  that  happened  probably  about  1932. 

Q.  Did  you  ever  treat  him  for  any  back  injury 
before  ? 

A.  He  had — I  think  he  lifted  something  once, 
I  don't  remember  the  details  of  it,  but  I  believe 
I  saw  liim  just  once  for  that  condition,  and  I 
think  he  had  some  indigestion  that  didn't  necessi- 
tate x-rays;  that  he  took  some  alkalies  for  and  tliat 
cleared  uj). 

Q.     I  take  it,  doctor,  from  your  testimony,  you 
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are  directing  more  of  your  efforts  now  to  internal 

medicine?  A.     Yes,  sir. 

Mr.  Schell :     I  think  that  is  all. 

Mr.  Lincoln:     May  I  ask  just  one  question,  your       | 
Honor  ? 

The  Court :     Yes. 

Redirect   Examination 

Q.  By  Mr.  Lincoln:  Doctor,  how  much  was 
the  total  charge  which  you  made  to  Mr.  Mateas  for 
the  treatments  you  gave  him?  [67] 

A.  I  don't  know.  I  think  they  got  a  bill.  They 
could  probably  tell  you  that. 

Q.  Well,  I  will  show  you  this.  I  show  you  a 
bill,  doctor,  and  ask  you  if  that  refreshes  your 
memory  any  as  to  the  amount  of  your  charges'? 

A.  That  is  probably  the  bill.  I  don't  know 
whether  it  is  the  items — I  don't  know  whether  it 
is  itemized  or  not. 

Q.  This  matter  on  the  back  is  not  in  your  hand- 
writing at  all,  is  it? 

A.  No,  that  is  not  in  my  handwriting.  That  has 
been  put  on  since  I  rendered  the  bill. 

Mr.  Lincoln :     We  will  offer  this  bill,  your  Honor. 

The  Court:     How  much  is  it? 

Mr.  Lincoln:     $118. 

Mr.  Schell:     Are  you  offering  just  the  bill? 

Mr.  Lincoln:  What  is  on  the  back  has  nothing 
to  do  with  it  and  we  are  not  offering  it  at  all. 

Mr.  Schell:     I  noticed  something  on  the  back. 

The  Clerk:     Exhibit  7. 
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The  Court:  That  is  a  reasonable  charge  for  the 
treatment  you  rendered? 

The  Witness:  Yes,  sir.  I  don't  make  the 
charges.  They  make  them  in  the  office  and  they 
are  all  expenditures,  your  Honor. 

Mr.  Schell:     That  is  all.  [68] 

Mr.  Lincoln:  That  is  all.  You  want  these  x- 
rays  ? 

Mr.   Schell:     You  might  leave  them. 

The  Court:     Leave  them  with  the  clerk. 

The  Witness:  Will  they  be  returned  as  a  part 
of  my  record? 

The  Court:  Yes,  except  the  one  that  was  intro- 
duced in  evidence,  that  cannot  be  withdrawn  unless 
by  stii)ulation. 

Mr.  Schell:  We  will  stipulate  when  it  is  all 
through  it  may  be  withdrawn. 

The  Witness :     Just  a  matter  of  record. 

The  Court:     That  is  right. 

Mr.  Lincoln :     Well,  all  right. 

The  Court :  Mark  the  one  that  was  introduced  in 
evidence  and  then  the  other,  mark  it  for  identifica- 
tion. 

The  Witness:     This  is  the  only  one  you  need? 

The  Court:  That  is  right.  The  others  may  he 
marked  for  identification,  if  needed. 

The  Clerk:  The  one  the  doctor  refon-(Ml  to  will 
))e  G,  and  the  other 

The  Court:     7  for  identification. 

The  Cle7-k:  No,  I  have  the  hill  7,  so  that  will 
be  ()-A  for  identification. 

Mr.  Lincoln:     You  WiW  get  them  all  back. 
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Mr.  Schell:     Could  we  remove  that  shadow  box? 

The  Court:  Yes;  take  it  down.  I  don't  think 
we  will  need  it.  You  won't  have  any  other  doctor 
witness?  [69] 

Mr.  Lincoln:  No,  we  have  no  more.  I  would 
like  to  recall  Mrs.  Mateas. 

The  Court:     Come  around. 


JUNE  MATEAS, 

recalled  as  a  witness  on  behalf  of  the  plaintiff, 
having  been  heretofore  duly  sworn,  testified  as 
follows : 

Direct  Examination 

Q.  By  Mr.  Lincoln:  Mrs.  Mateas,  just  before 
recess  I  think  that  there  was  a  question  pending 
as  to  whether  you  could  give  us  the  names  of  some 
of  the  mules  who  were  on  this  particular  trip.  Do 
you  remember  them? 

A:  Well,  I  remember  my  own  mule's  name, 
and  my  husband's  mule's  name  I  remember. 

Q.     What  were  those? 

A.  My  mule's  name  was  "Ann"  and  his  was 
'^Chigger". 

Q.  Between  the  time  of  this  injury  to  your 
husband  and  up  to  the  present  time  has  he  suffered 
any  other  injury?  A.     No. 

Q.  Did  you  have  a  conversation  with  Bob  Ennis, 
the  guide,  after  your  husband  was  throwm  from 
the  mule?  A.     Yes. 
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Q.    And  where  did  that  conversation  take  place? 

A.  That  conversation  took  place  on  the  trail, 
right  [70]  beside  my  husband;  we  were  kneeling 
there  looking  at  him. 

Mr.  Schell:  Just  a  moment.  Let's  take  this  a 
little  at  a  time. 

Mr.  Lincoln:     You  are  quite  right,  Mr.  Schell. 

Q.  By  Mr.  Lincoln:  Was  there  anybody  else 
present  at  that  time  except  your  husband  and  Bob 
Emiis  and  yourself? 

A.  I  don't  remember.  There  could  have  been 
another  gentleman  there,  but 

Q.  Let's  get  at  it  j)erhaps  in  another  way.  Were 
there  some  other  ladies  in  the  party  % 

A.     Yes. 

Q.  I  don't  mean  at  this  particular  moment  but 
I  mean  in  the  party  going  down. 

A.     Yes,  sir. 

Q.  And  do  you  remember  whether  or  not  those 
ladies  went  somewhere  else  after  the  accident? 

A.     Well,  I  don't  remember  where  they  went. 

Q.     AYell,  did  they  go  somewhere? 

A.     Yes,  they  went  somewhere. 

Q.  But  you  don't  know  where?  And  at  the 
time  tliis  conversation  took  place  were  any  of  those 
ladies  participating  in  it? 

A.     That  I  don't  remember. 

Q.  All  right.  Now,  was  this  conversation  in 
lelation  to  tliis  }>articular  mule  which  your  hus- 
band had  been  riding?  A.     Yes.  [71] 

Q.     What  did  Mr.  Ennis  say  wliile  you  and  your 
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husband  were  there,  if  anything?     Tell  us,  please, 

anything  as  nearly  as  you  can — just  a  minute 

Mr.  Schell:  To  which  we  object,  if  the  court 
please;  that  would  be  pure  hearsay,  anything  that 
occurred  afterwards,  not  a  part  of  the  res  gestae; 
no  showing  this  man  was  in  any  managerial  capa- 
city, or  had  anfytiiing  authority  to  make  any  state- 
ment subsequent  to  the  accident,  and  no  showing 
it  would  be  a  part  of  the  res  gestae. 

The  Court:  I  am  familiar  with  the  rule  which 
says  an  employee  cannot  make  any  admissions  in 
matters  of  this  character  afterwards,  but  if  they 
are  close  enough  to  the  time  as  to  explain  at  the 
time,  they  are  binding,  as  I  understand  it. 
Mr.  Schell:  May  I  ask  the  witness'? 
The  Court:     When  a  narrative  of  past  events. 

If  you  want  to  examine  him  on 

Mr.  Schell:     If  I  may,  please. 
The   Court:     — how  close  they  are  to  the   hap- 
pening of  the  accident,  I  will  let  you  do  that. 

Mr.  Lincoln:  Before  that,  may  I  suggest  to  your 
Honor  the  thought  which  I  have  in  this  connection  ? 
Naturally,  as  I  take  it,  the  only  persons  who  have 
any  knowledge  of  the  mule,  and  its  antecedents,  or 
its  past  experiences  of  the  record,  are  those  persons 
who  were  in  the  employ  of  the  Harvey  Company. 
Certainly  we  could  not  possibly  know  [72]  any- 
thing about  the  mule,  or  its  proclivities,  if  it  had 
any,  and  the  only  way,  therefore,  by  which  we 
would  be  able  to  present  to  this  court  what  those 
persons  knew. 
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The  Court:  Of  course,  you  plead  the  other  way. 
Your  pleading  is  this  mule  never  carried  persons. 

Mr.  Lincoln:     All  right. 

The  Court:  In  fact,  you  are  going  to  show  he 
is  a  balky  mule  with  persons;  so  you  will  have  to 
amend  your  pleadings  to  conform  to  your  proof, 
if  he  is  balky. 

Mr.  Lincoln:  I  expect  to  prove  just  exactly 
what  I  have  alleged  in  the  complaint,  but  I  have 
to  prove  it,  of  necessity,  I  respectfully  submit,  by 
persons  who  knew  and  not  by  ours. 

The  Court:  Of  course,  nevertheless,  the  rule 
does  apply  that  if  it  is  a  narrative  of  past  events  it 
is  not  competent.  You  are  familiar  with  that 
rule,  because  an  employee  who  is  like  a  driver 
of  a  vehicle,  or  driver  of  a  street  car,  cannot  bind 
the  company  by  any  statement  unless  it  is  right  at 
or  about  the  time.     He  cannot  relate  other  things. 

Mr.  Lincoln:  No,  sir,  that  is  quite  true,  but 
we  submit  that  in  this  particular  instance,  and 
other  instances,  which  I  hope  to  be  able  to  i)resent, 
these  persons  could  show,  and  the  only  })ersons 
who  could  show,  what  this  mule  had  done  at  past 
times. 

The  Court:  Well,  I  think  we  are  talking  at 
cross  [73]  purposes,  what  you  are  capable  of  prov- 
ing and  the  rules  of  evidence  which  limit  the  declar- 
ation by  which  an  employee  can  bind  his  employer. 
That  is  all.  All  right,  you  may  examine  her  on 
voir  dire. 
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Q.     By  Mr.  Schell:     How  long  after  this  acci- 
dent did  this  conversation  take  place? 

Mr.  Lincoln:     Objected  to  as  immaterial. 

The  Court:     Overruled. 

Mr.  Schell :     You  may  answer. 

The  Witness:  What  was  the  question  again, 
please  ? 

Q.  How  long  after  the  accident  did  this  con- 
versation with  Mr.  Ennis  take  place? 

A.     Well,  you  want  approximately  the  time  ? 

Q.     Yes. 

A.     Well,  about  five  or  ten  minutes. 

Q.     It  might  have  been  as  long  as  fifteen? 

A.  Well,  I  don't  know.  I  am  just  giving  an 
approximate  amount. 

Q.  Had  the  other  people  left  the  scene  of  the 
accident  before  the  conversation  took  place?  [74] 

Mr.  Lincoln:  The  same  objection.  May  I  have 
the  same  objection  to  all  this  line  of  examination, 
your  Honor? 

The  Court:     Overruled.     You  may  answer. 

The  Witness:     Had  they  left,  did  you  say? 

Mr.  Schell:     Yes. 

A.  That  I  cannot  say.  I  don't  remember 
whether  they  had  left  or  not.  I  was  upset.  I 
remember  that,  if  you  are  interested,  I  was  kneel- 
ing talking  to  Bob. 

Q.  By  Mr.  Schell:  I  am  interested  just  in  the 
question. 

The  Court:     In  fixing  the  time. 
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The  Witness:  I  cannot  give  any  definite  state- 
ment on  time,  Mr.  Schell. 

Q.  By  Mr.  Scliell :  In  other  words,  it  was  some 
time  after  the  accident  but  you  can't  tell  just  exactly 
just  when;  is  that  right? 

A.     No,  I  cannot. 

Mr.  Schell:     That  is  all. 

The  Witness :     It  was  just  right  after. 

The  Court:     All  right.     Go  ahead. 

Q.  By  Mr.  Lincoln:  What  was  the  conversa- 
tion ? 

Mr.  Schell:  I  object,  no  sufficient  foundation 
laid  to  show  this  is  a  part  of  the  res  gestae. 

The  Court :  Oh,  yes,  I  will  overrule  the  objec- 
tion,    (io  ahead,    you  may  answer. 

Q.  By  Mr.  Lincoln:  Which  you  had  with  Mr. 
Ennis  and  your  husband  concerning  the  mule.  [75] 

A.  Oil,  well,  I  was  kneeling  there  and  Bob  was 
kneeling  beside  me  there  trying  to  make  him  a  lit- 
tle comfortable,  and  Bob  said  that  was  the  first  time 
the  mule  had  been  down  the  trail.  That  was  the 
general  gist  of  the  conversation. 

The  Court:     All  right. 

Mr.  Lincoln:     Your  witness. 

Cross  Examination 

Q.  By  Mr.  Schell:  You  had  ridden  from  the 
rim  of  the  Canyon  uj)  there,  south  rii^i,  down  to 
Indian    Gardens;   is   that   right? 

A.     That   is  right. 
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Q.  And  then  after  you  got  to  Indian  Gardens 
you  stopped  for  lunch?  A.     Yes. 

Q.  Could  you  tell  us  approximately  how  long 
it  took  you  from  the  rim  of  the  Canyon  down  to 
Indian   Gardens?  A.     I   cannot   now. 

Q.     I  mean  was  it  a  matter  of  minutes  or  hours? 

A.     It  was  a  matter  of  hours. 

Q.  A  matter  of  two  or  three  hours,  something 
like  that?  A.    Yes,  I  would  say  so. 

Q.  Now,  you  left  around  11:00  in  the  morning, 
sometime  around  11:00  o'clock?  A.    Yes. 

Q.  And  would  you  say  it  was  1:00  or  1:30 
when  you  arrived  at  Indian  Gardens?   [76] 

A.     It  could  have  been  1:00  or  1:30. 

Q.  Well,  you  say  "could  have  been,"  I  mean  is 
that  approximately? 

A.     That  is  an  approximate  figure,  yes. 

Q.  And  then  how  long  after  you  left  Indian 
Gardens  did  you  ride  before  this  accident  hap- 
pened ? 

A.  Well,  it  was  approximately  a  half  to  an  hour, 
a  half  hour  to  an  hour. 

Q.    A  half  an  hour  to  an  hour?  A.    Yes. 

Q.  In  other  words,  from  the  time  you  had 
mounted  again  at  Indian  Gardens  until  the  acci- 
dent was  somewhere  between  a  half  hour  and  an 
hour?  A.     Yes. 

Q.  And  you  had  been  riding  more  or  less  con- 
tinuously all  that  time?  A.    Yes,  that  is  right. 

Q.  Hadn't  made  any  stops  to  dismount  in  the 
interim  ?  A.     No. 
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Q.  And  you  say  the  mule  that  your  husband 
rode  was  "Chigger"?  A.     That  is  right. 

Mr.  Schell :     I  think  that  is  all,  your  Honor. 

Mr.  Lincoln:  There  is  one  question  which  I 
may  have  if  I  am  permitted,  your  Honor? 

The  Court:     Go  ahead.  [77] 

Q.  By  Mr.  Lincoln:  Do  you  know,  or  did  you, 
at  that  time  know  or  meet  a  guide  by  the  name 
of   "Bob"?  A.     "Bob"? 

Q.     Yes. 

A.     He  was  our  guide — Bob  Ennis. 

Q.     Or  who  was  "Bill"? 

A.     I  know  his  name  to  be  that  now. 

Q.     You  did  meet  him,  did  you? 

A.     At  Indian  Gardens. 

Q.  And  what  was  his  position  with  relation  to 
your  party? 

Mr.  Schell:  Just  a  moment.  If  I  understand 
I  think  it  would  call  for  a  conclusion  of  the  wit- 
ness, what  his  position  was. 

The  Court:  I  don't  know  what  he  did.  Let's 
see.    Go  ahead.    You  may  state  what  was  he  doing. 

Q.     By  Mr.  Lincoln:     What  was  he  doing? 

A.     He  was  a  guide. 

Q.     Of  your  party?  A.     Of  another  party. 

Q.     Of  another  party?  A.     Yes. 

The  Court:     Oh,  of  another  party? 

The  Witness:     Yes. 

Q.  By  Mr.  Lincoln:  Did  you  have  any  conver- 
sation with  him  in  relation  to  this  mule  that  your 
husband  was  riding?  [78]  A.    At  which  time? 
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Q.     Any  time.  A.     At  any  time? 

Q.    Yes.  A.    Yes,  I  did. 

Q    And  when?  A.     In  the  hospital. 

Q.     How  long  after  the  injury? 

A.     It  might — about  a  week  and  a  half. 

Q.     Was  anybody  else  present  at  that  time? 

A.     No,  just  my  husband  and  myself. 

Q.     What  was  the  conversation? 

Mr.  Schell:  Just  a  moment.  To  which  we  ob- 
ject. 

The  Court:  Oh,  that  is  clearly  outside  of  any 
rule.  That  is  clearly  outside  of  any  rule.  It  is 
not  competent,  an  admission  of  an  employee  as 
to  past  events,  you  can  prove  almost  anything  that 
way.     The  objection  will  be  sustained. 

Mr.  Lincoln :  Will  your  Honor  bear  with  me  for 
a  moment,  please,  sir?     Will  your  Honor  say 

The  Court:     I  am  not  saying.    I  am  just  ruling. 

Mr.  Lincoln:     I  understand,  sir. 

The  Court:  I  am  governed  by  the  rules  of  evi- 
dence, and  this  case  comes  to  us  from  the  State 
courts  and  we  are  governed  by  the  rules  of  evi- 
dence of  the  State  courts,  and  you  cannot  prove 
negligence  by  an  admission  of  somebody  else,  an  em- 
ployee, made  a  long  time  afterwards.  I  allowed  the 
[79]  other  because  it  was  so  close  to  the  event  as  to 
be  a  part  of  the  res  gestae.  You  couldn't,  if  you  had 
a  street  car  accident,  you  could  not  produce  some 
employee  and  by  virtue  of  a  statement  made  three 
months  afterwards,  or  two  weeks  afterwards,  or  a 
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week,  wouldn't  j^rove  something  was  wrong  with  tlie 
street  car  at  that  time,  or  the  way  she  was  treated, 
and  that  is  exactly  the  rule  by  which  you  are  gov- 
erned. The  manner  of  proof  is  not  an  argument.  I 
know  what  your  argument  is  going  to  be,  you  have 
another  way  of  proving  it,  that  is  not  an  argument. 
The  manner  of  proof  does  not  create  law.  You  can- 
not prove  negligence  on  the  part  of  an  employer 
by  a  statement  of  somebody  long  after  the  event. 

Mr.  Lincoln:  We  now  offer  to  prove  by  this 
witness  that  in  this  particular  conversation  with 
this  man  named  Bill,  who  was  one  of  the  guides 
employed  by  the  Harvey  Company  on  this  Bright 
Angel  Trail  at  the  particular  time  and  place  which 
the  witness  has  alread}^  testified  to,  this  man  stated 
to  her  that  he  knew  this  mule,  and  the  the  mule  had 
always  been  fractious  since  he  had  been  pui-chased 
by  the  Harvey  Company  to  be  used  by  the  Harvey 
rom]:)any. 

The  Court :  All  right. 

Mr.  Lincoln:    That  is  all. 

Mr.  Schell :  I  take  it,  we  should  for  the  purposes 
of  the  record,  object  to  the  offer  of  proof. 

The  Court:    Yes. 

Mr.  Schell :  As  incompetent,  irrelevant  and  im- 
material, [80]  and  hearsay. 

The  Court :  Objection  sustained.  The  objection 
will  be  sustained, 

Mr.  Lincoln:  That  is  all.  Mrs.  Raylo,  come  for- 
ward, please. 
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MRS.  ALICE  RAYLE, 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

The  Clerk:  Please  state  your  name. 
A.     Mrs.  Alice  Rayle. 

Direct  Examination 
By  Mr.  Lincoln: 

Q.  Mrs.  Rayle,  do  you  know  Mrs.  Mateas,  who 
just  testified  on  the  stand  here? 

A.     Yes,  I  do. 

Q.     And  Mr.  Mateas,  her  husband? 

A.     Yes,  I  do. 

Q.     Are  you  related  to  either  of  them? 

A.     No. 

The  Court:  Speak  louder.  Madam,  so  we  can 
all  hear  you. 

By  Mr.  Lincoln: 

Q.     When  did  you  first  meet  either  of  them? 

A.  The  first  time  I  saw  them  was  when  we  were 
getting  ready  to  get  on  our  mules. 

Q.     Now,  when  was  that? 

A.  At  the  corral  getting  ready  to  take  the  trip 
down.  [81] 

Q.     In  1942?  A.     Yes. 

Q.  Have  you  been  in  the  courtroom  this  morn- 
ing ?  A.     Yes. 

Q.  And  heard  the  testimony  which  has  been 
given  ?  A.    Yes. 

Q.     And  you  are   referring   to   the   trip   of   the 
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Bright  Angel  Trail  at  which  Mr.  Mateas  was  in- 
jured; is  that  right?  A.     That  is  right. 

Q.  You  have  seen  this  photograph  of  the  per- 
sons in  the  party,  have  you,  which  was  taken  at 
the  time?  A.     Yes,  I  have. 

Q.    And  you  are  among  that  party? 

A.     I  am. 

Q.  Do  you  remember  the  particular  place  where 
Mr.  Mateas  was  thrown,  from  the  mule? 

A.  Well,  I  remember  the  occasion;  I  don't  know 
what  you  mean  by  particular  place,  except  it  being 
the  trail. 

Q.  You  remember  the  place  with  reference  to, 
for  example,  Indian  Gardens,  whether  above  or  be- 
low Indian  Gardens?  A.     Below. 

Q.  And  do  you  remember  how  long  after  you 
had  left  Indian  Gardens  that  this  accident  took 
place  ? 

A.  No,  not  exactly.  I  know  it  was  around  3:00 
o'clock. 

Q.     Well,  after  the  accident  where  did  you  go? 

[82] 

A.  We  went  down  to  a  little  river  is  a  place  and 
stayed  there  for  a  couple  of  hours  until  another 
guide  came. 

Q.     Do  you  know  the  name  of  this  other  guide? 

A.     His  name  is  ''Jerry." 

Q.     He  was  the  guide  of  some  other  trail  party? 

A.     Some  other  party,  yes. 

Q.     Did   you    have   any   conversation    with    him 


108  Elmer  H.  Mateas  vs. 

(Testimony  of  Mrs.  Alice  Rayle.) 
either  there  or  elsewhere  with  relation  to  this  par- 
ticular mule? 

A.     Not  that  I  know  of.     I  don't  recall  any. 

Q.  Did  you  meet  at  that  time  a  guide  by  the 
name  of  "Bob"? 

A.     '*Bob"  was  our  guide. 

Q.     He  was  your  guide?  A.    Yes. 

Q.  Well,  did  you  have  any  conversation  with 
him  at  that  time,  or  at  some  other  time,  in  relation 
to  this  mule?  A.     Yes. 

Q.     And  at  what  time  was  that? 

A.     That  was  the  following  day,  coming  back. 

Q.  Had  you  been — did  you  go  as  far  as  Phan- 
tom Ranch  this  first  day?  A.     Yes. 

Q.  When  you  were  at  Phantom  Ranch  did  you 
write  any  report  or  record  of  this  happening? 

A.     Yes,  sir. 

Q.  (Addressed  to  Mr.  Schell)  :  Do  you  have 
that,  Mr.  Schell?  [83] 

Mr.  Schell:  The  only  thing  I  have,  I  don't  have 
the  original;  I  have  been  trying  to  locate  it,  but  I 
have  a  copy,  if  you  wish  it  you  may  have  it. 

The  Witness :  I  had  practically  nothing  to  write. 
The  conversation  you  mention 

Mr.  Lincoln:     Wait  a  minute. 

The  Witness:  happened  the  next  day. 

By  Mr.  Lincoln: 

Q.  Now,  this  conversation  which  we  are  refer- 
ring to,  where  did  that  take  place? 

A.     That  was  the  next  day  returning  on  the  trip. 
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Q.     On  the  trail?    Was  anybody  present  except 
you  and  Bob? 

A.     Well,  the  rest  of  the  party,  of  course,  had 
been 

Q.     I  mean  engaged  in  this  conversation. 

A.     No. 

Q.     What  did  he  say? 

Mr.  Schell :  To  which  we  object  as  not  a  part  of 
the  res  gestae.   It  is  the  following  day. 

The  Court:  I  don't  know  of  any  rule,  Mr.  Lin- 
coln,— if  you  will  point  me  to  any  case  in  California 
that  allows  this,  I  will  be  glad  to  listen  to  you,  but 
it  is  clearly  forbidden  by  the  law  of  California  to 
prove  negligence  by  statements  of  employees  made 
long  after  the  event.  If  you  know  any  other  rule 
I  would  be  glad  to  listen  to  you,  and  show  me  or  tell 
me  the  book,  and  I  will  get  it. 

Mr.  Lincoln:  I  am  sorry,  I  don't  have  the  book 
or  page  [84]  which  will  be  of  assistance  to  me. 

The  Court:  Well,  give  me  a  statement  some- 
where.   Have  you  got  any  law  book? 

Mr.  Lincoln:  No,  sir,  I  haven't  a  thing  in  the 
world. 

The  Court:    The  law  is  the  other  way. 

Mr.  Lincoln:  I  havT  been  mistaken  in  the  law 
so  many  times,  it  is  also  possible  I  am  in  error  this 
time,  but  F  want  to  make  such  record  as  I  may  liei'e. 

The  Court:  It  is  not  a  question  of  makinii-  a  lec- 
ord.  I  am  always  willing  to  learn.  I  am  in  my 
seventeenth  year  and  I  learn  things  every  day.  If 
there  is  something  in  the  law  or  opinions  on  this 
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subject  I  am  unfamiliar  with,  I  would  be  glad  to 
have  you  point  it  out  to  me.  As  it  is  the  law,  as  I 
understand  it,  clearly  states  when  it  comes  to  prov- 
ing negligence  against  an  employer  a  statement  of 
an  employee  is  only  admissible  if  it  is  made  right  at 
or  about  the  incident.  Any  explanation  of  what 
took  place  by  a  narrative  of  past  statements  made 
later  on  are  narrative  past  events,  and  are  not  bind- 
ing upon  the  employer. 

Mr.  Lincoln:     But  your  Honor  cannot  find  the 
word  '* negligence"  in  my  pleadings.     I  am  basing 

this 

The  Court:    It  is  not. 

Mr.  Lincoln:     I  am  basing  this  not  on  the  neg- 
ligence theory.    Now,  the  case  of  Dam  against  Lake 

which,  of  course,  your  Honor  is  familiar  with, 

The  Court:    Yes.  [85] 

Mr.  Lincoln  in  that  case  they  had  two  en- 
tirely separate  causes  of  action;  one  for  the  breach 
of  a  warranty  and  the  other  one  for  negligence.  It 
seems  to  me  w^ise,  and  my  feeling  has  been,  predi- 
cated upon  the  theory  of  a  breach  of  a  warranty. 
Now,  I  respectfully  submit  that  if  I  sell  to  you  a 
piece  of  machinery,  for  example,  which  I  warrant 
is  fit  for  the  purposes  for  which  you  intend  to  use 
it,  and  I  can  produce  an  employee  who  says,  ''I 
knew  that  particular  piece  of  machinery  was  no 
good  long  before  it  left  the  place ;  I  have  been  using 
that  for  years  and  the  boss  himself  knew  that  it 
was  no  good,"  I  submit  that  that  is  competent  evi- 
dence. 
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The  Court:  Your  case  is  still  a  case  in  tort,  an 
action  in  tort,  not  an  action  on  a  contract.  You  see, 
a  piece  of  machinery  would  be  a  different  proposi- 
tion, fitness  for  particular  use,  but  here  it  is  negli- 
gence, you  see,  it  is  still  based  on  a  tort;  it  is  not — 
if  this  were  an  action,  you  see,  brought  before  he 
had  bought  a  mule  and  he  was  represented  as  gentle 
you  see,  and  you  brought  an  action,  you  might  be 
able  to  prove  that  he  was  not  gentle,  was  known  not 
to  be  gentle,  because  it  would  be  an  atcion  upon  a 
contract.  Here  your  action  is  still  a  tort  but  aris- 
ing out  of  this  contract  that  was  made.  It  is  still 
a  tort  and  the  measure  of  damages  is  the  injury  he 
sustained.  Therefore,  the  rule  which  would  apply 
to  a  sale  of  a  piece  of  machinery  that  was  defective 
does  not  apply  in  a  case  of  [86]  this  character,  but 
the  rule  would  apply  which  applies  to  torts.  You  are 
suing  here  for  failure  of  duty  flowing  from  the  eon- 
tract. 

Mr.  Lincoln:  Of  course,  I  am  sorry  your  Honor 
and  I  look  at  the  matter  differently. 

The  Court:    Pardon? 

Mr.  Lincoln:  I  am  sorry  your  Honor  and  I  look 
at  the  matter  differently,  but  I  still  think  that  T 
should  be  permitted  to  introduce  these  conversa- 
tions as  being  the  only  possible  way  in  the  world 
that  anybody  can  ever  know  anything  about  an  ani- 
mal; if  the  persons  who  take  care  of  the  animal 
are  not  entitled  to  tell  what  the  animal's  condition 
is,  then  it  is  very  obvious  that  nobody  in  the  world 
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could  ever  prove  anything  with  regard  to  an  injury 
sustained  from  an  animal. 

The  Court :  Oh,  no,  no.  The  Kersten  case  shows 
how  that  is  proved.  Let's  get  the  case.  It  shows 
clearly  how  it  was  done.  They  produced  the  persons 
who  had  ridden  the  mule  in  the  past  and  showed 
that  he  performed  in  a  similar  manner  and  that 
evidence  was  held  admissible. 

Mr.  Lincoln:    Of  course,  we  can't  prove  that. 

The  Court :  But  this  is  merely  an  answer  to  your 
statement  it  is  impossible  to  prove  it. 

Mr.  Lincoln:  In  the  52nd  Appellate  (2d) — 52 
Second — Cal.    (2d) — the  Kersten   case. 

The  Court:     Let's  have  those  old  cases.  [87] 

Mr.  Lmcoln :  I  have  that  here.  Your  Honor  has 
the  Kersten  case?    That  is  on  page  1. 

Mr.  Schell:    Page  1? 

The  Court:  In  the  Kersten  case,  you  see,  three 
persons  were  offered,  they  were  witnesses  that  were 
produced  that  prior  to  the  day  of  the  accident  had 
ridden  a  horse,  and  they  testified  that  the  horse 
was  a  spirited  horse,  and  the  court  held  that  pre- 
sented a  factual  case  to  the  jury.  It  was  also  shown 
there  that  the  defendant  in  the  case  refused  to  al- 
low Dr.  Kersten 's  daughter  Alice  to  ride  the  horse 
on  that  ground.  Now,  I  don't  know  about  the  Dam 
case. 

Mr.  Schell :    That  is  395,  your  Honor. 

The  Court:  I  don't  think  this  throw^s  any  light. 
"We  agree  with  the  appellant  that  it  is  not  always 
necessary" — I  am  reading  from  page  400  of  this 
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Dam  case — "We  agree  with  the  appellant  that  it  is 
not  necessary — always  necessary  for  the  appellee 
to  prove  actual  acts  of  misbehavior  on  the  part  of 
the  horse  prior  to  the  accident  but,  in  some  way,  the 
appellee  must  prove  such  facts  as  would  justify  a 
jury  in  finding  that  at  the  time  and  place  in  ques- 
tion the  horse  was  unsafe  and  unsuitable  for  the 
purposes  for  which  it  was  hired." 

I  doubt,  as  a  matter  of  fact,  that  on  a  strict  con- 
tractual basis  you  could  prove  by  a  declaration  of 
an  employee  made  long  after  the  particular  event 
had  occurred,  that  there  was  a  defect  in  the  par- 
ticular piece  of  machinery,  although  it  [88]  may 
well  be  that  there  might  be  some  justification  there, 
because  if  a  piece  of  machinery  is  broken  and  an 
employee  had  worked  on  it,  he  may  be  able  to  tes- 
tify, but  I  can't  see  how  you  are  going  to  prove  a 
failure  of  warranty  by  statements  made  by  an  em- 
ployee later  on  to  the  effect  it  was  known  to  be  a 
fractious  horse. 

Mr.  Lincoln:  Well,  I  grasped  three  words  in  the 
decision  which  your  Honor  read.  The  words  "in 
some  way"  I  respectfully  submit  that  the  testimony 
which  I  am  seeking  to  introduce  comes  within  the 
thi'ee  words  "in  some  way."  That  is  to  say 

The  Court:  But  you  see  the  main  point  though 
is  this,  we  are  still  bound  by  the  i)roposition  that  an 
employer — an  emjiloyee,  you  see,  cannot  bind  the 
employer  except  under  certain  circumstances.  He 
can  bind  the  employer  by  things  done  in  the  course 
of  his  emploment,  by  statements  or  declarations  re- 
lating to  the  business  for  which  he  was  hired. 
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Mr.  Lincoln:  I  agree  with  your  Honor  per- 
fectly and  that  comes  precisely  within  the  purview 
of  what  I  am  attempting  to  prove.  These  men  were 
hired  to  take  care  of  the  mules.  Mr.  Harvey,  if  he 
were  alive,  or  the  corporation  itself,  had  no  per- 
sonal knowledge  of  the  peculiarities  of  these  mules, 
but  these  men  who  handled  the  mules  did;  these 
men  were  acquainted  with  the  mules. 

The  Court:    That  is  not  the  point. 

Mr.  Lincoln:  They  were  almost  friends  with 
the  mules,  [89]  and  they  knew  exactly  what  this 
mule  was. 

The  Court:  Other  acts  which  will  justify  a  dec- 
laration as  to  past  events  are  not  binding  on  an 
employer,  except  in  very  limited  circumstances. 

Mr.  Lincoln:  I  think  this  is  one  of  the  limited 
circumstances. 

The  Court:  I  don't  know.  I  will  declare  a  re- 
cess and  you  can  go  into  the  library  and  look  up  the 
law,  if  you  can  find  an}^  law  which  says  that  you 
can  prove  a  failure  of  duty  by  this  character  of  evi- 
dence, by  declarations  made  by  an  employee  later 
on,  either  a  week  after  an  accident,  which  I  have 
already  excluded,  or  a  day  after  the  accident  which 
concerns  us  now,  I  would  be  very  glad  to  overrule 
myself  and  allow  not  only  this  evidence  to  go  in,  but 
reopen  the  case  so  as  to  allow  you  to  include  testi- 
mony given  on  the  previous  occasion,  I  mean  which 
I  have  excluded;  I  would  be  very  glad  to  do  so  and 
overrule  myself.  I  know  of  no  law,  or  principle  of 
law,  that  warrants  that,  and  while  I  refer  to  the 
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cases  as  negligence  the  rule  is  exactly  the  same  as 
I  conceive  it,  because  the  warranty  is  breached  by 
the  failure  of  a  duty,  and  that  is  the  duty  to  ascer- 
tain in  advance,  you  see,  the  character  of  the  horse, 
and  to  say  that  you  would  be  in  a  position  to  main- 
tain that  these  people  had  knowledge  before  this 
hiring  was  done  of  the  mule. 

Mr.  Lincoln:  Precisely  what  I  am  trying  to 
prove.  I  say  we  shall  show  that  these  people  did 
have  knowledge  of  [90]  this  particular  mule. 

The  Court:  But  you  can't  prove  it  by  what  this 
mule  did. 

Mr.  Lincoln:  I  am  proving  it  by  their  own 
knowledge. 

The  Court:  While  I  declare  a  recess  1  will  find 
you  the  law  in  a  few  minutes  myself.  It  is  your 
duty  to  come  prepared  on  the  matters  of  this  char- 
acter, if  not  a  trial  brief  at  least  to  have  the  law 
to  sustain  your  position  when  you  are  confronted 
with  this  principle  of  law  which  is  so  well  estab- 
lished. I  will  declare  a  recess.  I  will  try  to  find 
the  law  on  this  subject. 
(Short  recess.) 

The  Court:  Before  you  pursue  the  in(|uiry,  I 
want  to  read  into  the  record  the  result  of  my  i"c- 
search,  and  after  running  through  the  cases  1  am 
more  than  ever  satisfied  that  the  ruling  is  correct, 
and  that  it  is  the  general  I'ule. 

The  rule  is  not  limited  only  to  cases  based  on 
negligence,  but  the  ruling  which  pi'ohibits  admis- 
sions or  declarations  of  an  employee  after  events  is 
grounded  upon  the  doctrine  of  responsibility.    Now, 
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it  does  not  mean  you  could  not  produce  an  employee 
at  this  time,  and  in  this  court,  who  could  testify 
that  he  knew  at  the  time  that  this  mule  had  particu- 
lar qualities,  or  that  certain  events  happened,  but 
what  the  ruling  is  that  you  cannot  prove  the  fact 
by  declarations  made  by  an  employee  subsequent 
to  the  event,  because  the  employee  has  no  authority 
to  bind  the  employer  by  such  statements.  [91] 

Now,  I  have  gone  through  a  long  list  of  cases  and 
I  picked  out  four  cases,  and  they  are  nearly  forty 
years  old,  covering  a  stretch  of  forty  years,  to  show 
the  continuity  of  the  principle,  and  the  first  case  is 
the  case  of  Beasley  vs.  San  Jose  Fruit  Co.,  in  92 
Cal.  388,  decided  in  1891,  and  that  was  an  action 
brought  by  an  employee  against  an  employer  for 
negligence,  for  injuries  sustained  through  a  fellow 
employee.  That  was,  of  course,  the  day  before  the 
present  system  of  liability  was  established,  which 
abolished  the  fellow  servant  rule. 

In  that  case — I  am  reading  the  entire  statement 
to  show  how  broad  the  court's  statement  of  law  is, 
and  this  case  is  cited  in  the  last  case  I  have  here 
from  the  22nd  Appellate  (2d),  showing  there  is  a 
continuity  in  the  rule 

"For  the  purpose  of  showing  that  Henning  was 
careless  and  that  his  carelessness  was  known  to  de- 
fendant at  the  time  he  was  put  in  charge  of  the 
elevator,  it  was  testified  on  behalf  of  the  plaintiff 
that  on  the  evening  of  the  day  on  which  the  accident 
occurred  Wright,  who,  as  the  foreman  of  the  de- 
fendant, had  employed  Henning,  visited  the  plain- 
tiff at  his  house  and  in  a  conversation  with  him 
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said,  'Mv.  Ileiining-  had  been  a  careless  man  before 
that  and  tlicv  knew  it;  he  set  their  place  on  fire  a 
few  days  before;  that  accidents  had  hai)i)ened  be- 
fore with  him  and  that  the  company  ought  not  to 
have  kept  him  as  long  as  they  did.' 

"Testimony  of  what  Wright  had  said  to  the 
plaintiff  on  [92]  that  evening  after  the  accident 
was  not  competent  to  prove  the  fact  that  Henning 
was  careless  and  didn't  in  any  resi)ect  bind  the  de- 
fendant. The  admissions  of  an  agent  not  connected 
with  the  transaction  to  wliich  they  refer  cannot 
bmd  his  principal,  even  though  made  in  explanation 
of  an  act  previously  by  him  while  in  the  exercise 
of  his  agency.  Much  less  can  his  o])inion  bind  his 
principal  with  reference  to  a  transaction  with 
which  he  was  not  connected.  The  opinion  of  an 
agent  based  on  i)ast  occurrences  should  never  be 
received  as  an  admission  of  his  principal's,  and 
this  is  doubly  true  when  the  agent  was  not  a  paity 
to  those  occurrences. 

"The  declarations  of  an  agent,  or  servant,  do  n(»t, 
in  general,  bind  the  princii)al.  To  be  admissible 
they  must  be  in  the  nature  of  original,  and  not  hear- 
say, evidence.  They  must  constitute  the  I.K-t  to  \)v 
proved  and  must  not  be  a  mere  admission  ol'  some 
other  fact,"  and  so  foitli. 

Now,  we  have  a  clear  statement  lat<'r  on.  llcic  is 
a  case  in  the  171  Cnl.,  Willard  vs.  N'aiicy  (las  i.^- 
Fuel  Co.,  and  in  tiiat  case  the  couit  ai»piied  it  then 
to  a  case  where  the  dcK-ti'inc  of  i-es  ipsa  lotjuitur  ap- 
plied, and  that  is  where  the  happening  of  the  ncci- 
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dent  in  itself  was  sufficient  proof  on  the  part  of 
plaintiff,  because  it  was  an  agency  which  the  plain- 
tiff controlled.  It  was  an  explosion  which  had  oc- 
curred after  the  gas — an  employee  of  the  gas  com- 
pany had  tinkered  with  the  appliances.  This  is  Wil- 
lard  vs.  Valley  Gas  &  Fuel  Company.  The  court 
said  on  page  16 — the  [93]  opinion  was  written  by 
Judge  Melvin,  and  concurred  in  by  the  whole  court; 
reading  from  page  16,  this  is  171  Cal. : 

"The  court  erred  in  admitting  testimony  of  Mrs. 
Willard  in  relation  to  declarations  of  Mills  made 
after  the  explosion  that  he  had  'turned  off  the 
wrong  thing',  and  so  forth.  This  statement  was 
made  after  the  explosion  and  after  the  efforts  of 
Mrs.  Willard  and  Mr.  Mills  to  put  out  the  fire,  but 
just  how  long  afterwards  does  not  appear.  It  was 
shown,  however,  that  Mr.  Mills  had  retired  to  the 
road,  and  then  immediately  making  the  statement 
he  went  away.  The  statement  was  not  a  part  of  the 
res  gestae  and  should  have  been  excluded.  That  de- 
fendant was  materially  injured  by  the  admission  of 
the  testimony  there  can  be  no  doubt." 

Now,  here  is  another  case.  The  date  of  this  case 
is  1915.  It  is  another  case — 1932 — Bodholdt  vs. 
Garret  122  Cal.  App.,  556,  at  page  569.  This  ap- 
plies with  great  cogency  to  this  case  because  it  was 
an  action  brought  under  a  special  statute  which 
made  counties  and  municipalities  liable  for  per- 
sonal injury  resulting  from  defective  condition  of 
public  property  where  the  officers  had  knowledge 
of  the  defective  condition.  In  other  words,  similar 
to  this  case  where  the  cause  of  action  lies  in  know- 
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ing  the  bad  (|iiality  of  the  mule  prior  to  the  acci- 
dent. 

'^One  of  the  plaintiff's  witnesses  immediately  af- 
ter the  accident  inquired  of  an  injured  plaintiff  as 
to  his  condition,  and  thereafter  walked  across  the 
street  to  interview  the  [94]  defendant  Garret.  By 
question  and  answer  the  witness  elicited  the  infor- 
mation from  Garret,  the  truck  driver  in  the  employ 
of  the  city,  that  the  collision  was  due  to  a  broken 
spring  on  the  front  portion  of  the  truck. 

"Appellants  complain  that  the  trial  court  erred 
in  instructing  the  jury  that  this  statement  or  admis- 
sion of  the  driver  was  in  no  way  binding  upon  the 
defendant,  the  City  of  Oakland.  Statements  of  an 
employee  not  part  of  the  res  gestae  and  not  made 
spontaneously,  or  as  the  result  of  excitement  from 
the  accident,  are  not  binding  upon  the  emi)loyer. 
While  it  is  true  that  time  is  not  the  controlling  ele- 
ment of  the  matter  of  res  gestae,  still  the  state- 
ments must  be  not  only  contemporaneous  but  vol- 
untary and  the  result  of  excitement,  and  made  be- 
fore a  person  has  time  to  calculate  and  consider  the 
form  and  substance  of  the  explanation. 

"There  is  no  evidence  in  this  case  to  indicate 
that  the  particular  statement  was  caused  by  ex- 
citement, and  hence  the  ruling  of  the  trial  court 
cannot  be  disturbed. 

"Appellant  further  contends  that  no  objection 
w^as  made  by  resj)ondent  to  this  evidence  and  that 
the  court  erred  in  striking  the  statement  from  the 
record.    The  court  on  its  own  motion,  in  the  inter- 
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ests  of  justice,  may  exclude  incompetent  and  inad- 
missible evidence." 

I  am  not  reading  other  transactions  of  the  doc- 
trine of  res  ipsa  loquitur  that  applies,  and  that  is 
not  important.  [95] 

Now,  here  is  a  later  case  than  that.  In  this  case, 
dated  May  13,  1938,  Wills  vs.  Price,  26  Cal.  App., 
(2d),  338,  the  opinion  written  by  Judge  Haines, 
concurred  in  by  Judge  Jennings  and  Judge  Marks. 

In  that  case  that  was  an  action  where  the  doc- 
trine of  res  ipsa  loquitur  applies,  and  that  is  that 
the  linoleum  had  fallen  off  a  rack  and  struck  a  cus- 
tomer on  its  premises.  Of  course,  that  is  a  situa- 
tion that  calls  for  the  application  of  the  doctrine 
of  res  ipsa  loquitur.  They  tried  to  show  that  similar 
occurrences  had  occurred  and  the  court  had  this 
to  say: 

"With  respect  to  those  matters  we  entertain  no 
doubt" — wait  a  minute — yes — the  court  reads — 
here  is  reference  to  admitting  evidence  that  the 
linoleum  had  in  the  same  room  toppled  over  and 
fallen  on  other  occasions,  both  before  and  at  the 
day  of  the  accident,  and  also  its  refusal  to  allow 
Mrs.  Wills,  and  her  sister,  Mrs.  W^illits,  to  testify 
to  a  conversaton  that  Pauline  Thomas,  an  employee 
of  the  store,  in  which  it  is  claimed  the  latter  ad- 
mitted knowing  of  such  occurrences.  The  court 
said: 

''With  respect  to  these  matters  we  entertain  no 
doubt  that  it  would  be  competent  to  admit  evidence 
of  previous  accidents  occurring  under  substantially 
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the  same  general  circumstances  as  the  one  under  in 
vestigation,  both  as  tending  to  show  the  cause  of  the 
latter  and  if  appellants  were  shown  to  have  notice 
of  them  as  tending  to  establish  [96]  negligence  on 
their  part." 

And  then  they  say,  "The  rule  as  to  evidence  of 
subsequent  accidents  is  different.  We  are  unable, 
however,  to  find  from  the  record  any  instances  in 
the  present  case  of  the  rejection  of  testimony  re- 
specting such  previous  accidents,  save  only  the 
court's  refusal  to  allow  Mrs.  Wills  and  Mrs.  Willits 
to  testify  to  statements  above  referred  to,  claimed 
to  have  been  made  by  Pauline  Thomas.  This  prof- 
fered testimony  on  the  part  of  Mrs.  Wills  and  Mrs. 
Willits  was,  in  our  opinion,  properly  excluded." 

And  they  say,  ''Because  it  does  not  appear" — 
I  am  not  reading  the  entire  paragraph 

''Even  though  Mrs.  Thomas  was  an  employee  of 
the  store  that  she  had  any  comiection  with  handling 
the  linoleum  or  keeping  it  in  order,  or  the  room 
where  it  was  handled,"  and  so  forth.  But  they 
add,  "More  than  that,  however,  this  statement  on 
Mrs.  Thomas'  part,  whatever  they  may  have 
amounted  to,  were  extrajudicial,  and  having  oc- 
curred after  the  accident  were  no  part  of  the  res 
gcstate,  and  that,  therefore,  mere  hearsay,"  and 
here  they  advert  to  that  case  of  Beasley  vs.  San 
Jose  Fruit  Company,  from  which  I  read,  in  the 
92nd  California;  and  Bodh(»ldt  vs.  Garret,  122  Cal. 
566. 

So  we  see  that  the  court  has  applied  it  to  a 
variety  of  causes  of  action,  both  a  case  where  the 
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duty  was  imposed  to  bring  home  to  the  municipal- 
ity, or  the  officers  of  the  municipality,  knowledge 
of  a  defective  condition  of  [97]  equipment,  and  ap- 
plied it  to  the  case  where  the  doctrine  of  res  ipsa 
loquitur  came  into  play,  which  means  cases  where 
the  very  occurrence  of  this  accident  is  sufficient 
prima  facie  proof  that  the  defendant  is  liable  for  it. 
The  collision  between  the  railroad  trains  on  the 
same  track,  because  of  the  presumption  that  as  the 
railroad  is  in  sole  control,  the  very  happening  of 
the  accident  is  sufficient  to  throw  the  burden  upon 
them  to  prove  that  it  was  not  due  to  any  negligence 
on  their  part.    Then  they  have  applied  it  to  those 
cases  and,  of  course,  there  are  hundreds  of  cases. 
The   Digest,   which  I   consulted,   had  under  para- 
graphs 283,  285  and  286,  of  the  Chapter  On  Evi- 
dence, conservatively  not  probably  75,  but  I  would 
say  hundreds,  that  is  the  construction  in  conserva- 
tively 75  cases  arising  from  accidents,  automobile 
drivers,  employees,  and  the  others,  and  the  theory, 
as  I  say,  is  derived  from  the  relation  of  employer 
and  employee,  and  the  effect  of  the  statement  of 
an  employee,  to  allow  an  employee  to  bind  the  em- 
ployer by  a  subsequent  statement,  why,  would  lay 
the  employer  open  to  all  sorts  of  dangers.    A  man 
might  go  to  a  bar  and  long  after  something  hap- 
pened, and  under  the  influence  of  liquor,  tell  a  lot 
of  things.     Before   you   could  bind   the   employer 
you  would  have  to,  if  you  are  going  to  bind  the 
employer  by  that,  why,  you  would  establish  a  rule 
and  a  relationship  which  is  not  warranted  by  the 
cases.     So  I  felt  certain  that  the  rule  could  not  be 
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limited  to  just  negligence,  because  [98]  it  is  a  rule  of 
agency  rather  than  a  rule — than  a  rule  limited  to 
negligence  because,  although,  of*  course,  it  has  been 
more  frequently  invoked  in  negligence  cases;  there 
are  cases  even  relating  to  statements  as  to  the  cir- 
cumstances in  which  a  contract  was  made  where  the 
circumstances  were  in  disjjute,  and  admissions  of 
an  employee  made  long  after  the  events  were  held 
not  to  be  binding  upon  the  parties. 

So  while  I  say  if  you  can  bring  these  witnesses 
in  and  have  them  state  they  knew,  of  course,  that  is 
primary  evidence,  but  you  cannot  bind  the  em- 
ployer by  declarations  made  either  a  day  after,  or 
a  week  and  a  half  after,  under  the  rule  of  evidence 
as  I  understand  it ;  and,  of  course,  under  the  new 
rules  we  are — we  follow  the  rules  of  evidence  of  the 
State  where  we  sit  because  Congress  has  not  pre- 
scribed any  rules  of  evidence  in  the  Rules  of  Pro- 
cedure, nor  by  any  other  Act,  and  while  the  rules 
say  that  the  policy  of  liberality  should  follow,  and 
we  should  rule  in  cases  of  doubt  in  favor  of  an  ad- 
missibility, which  is  merely  a  prescriptive  rule,  or 
rules,  and  do  not  mean  that  the  so  well  established 
principle  which  relates  to  hearsay  should  be  disre- 
garded, because  if  we  did  then,  of  course,  if  you 
are  going  to  disregard  the  hearsay  rule  in  an  or- 
dinary case  then  there  is  no  rule  of  evidence;  we 
are  coming  to  the  Continental  system  which  obtains 
on  the  continent  of  Europe,  which  is  so  hai'd  for 
us  to  understand,  where  everything  is  admissible 
both  in  a  civil  and  a  criminal  action.  Yon  can  [99] 
enter  a  French  coui't,  and  a  German  court,  or  in  a 
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Russian  court,  because  they  are  not  bound  by  the 
common  law  rules  of  evidence.  You  can  tell  what 
somebody's  housemaid  told  somebody  else's  maid, 
and  go  away  back  into  all  sorts  of  ramifications  and 
bring  them  before  the  court  and  have  the  court 
weigh  them,  but  the  rules  of  evidence  which  are 
established  in  the  English-speaking  courts  have  ex- 
cluded hearsay,  and  they  declare  statements  or  dec- 
larations of  an  employee  not  made  contemporane- 
ously and  as  a  part  of  the  conditions  in  which  he 
participated,  but  purely  narrative  of  past  things, 
are  not  binding  on  the  employer.  And  in  the  light 
of  that,  why,  I  must  exclude  this  testimony. 

Mr.  Lincoln:  May  I  then,  your  Honor,  make  an 
offer  of  proof? 

The  Court:  If  you  want  to  you  may.  I  don't 
think  it  is  necessary  because  the  question  you  have 
asked,  and  your  statements,  clearly  indicate  the  na- 
ture of  the  testimony  you  want  to  elicit,  but  if  you 
want  to,  you  may. 

Mr.  Lincoln:  It  was  only  just  a  very  short  con- 
versation. 

The  Court:    All  right. 

Mr.  Lincoln:  I  think  perhaps  if  the  court  will 
allow  me,  we  offer  to  prove  by  this  witness  that  the 
guide.  Bob  Ennis,  told  her  on  the  particular  day 
and  occasion,  which  she  has  already  referred  to, 
that  the  particular  mule  which  had  been  ridden  by 
Mr.  Mateas  the  day  before,  had  not  been  down  this 
particular  trial,  or  had  not  been  ridden  by  any 
passenger  [100]  that  season.     That  is  all. 
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Mr.  Schell:  To  which  also  we  object,  your 
Honor,  as  being  incompetent,  irrelevant  and  imma- 
terial ;  being  purely  hearsay  and  not  part  of  tlie  res 
gestae. 

The  Court:  Well,  I  think  also  in  addition  to 
that,  I  think  it  is  also  immaterial  because  that  is 
not  an  element  in  the  proof  of  this  case. 

Mr.  Lincoln :    That  is  correct,  your  Honor. 

The  Court:  Whether  it  has  been  completed  or 
not  is  immaterial.  It  is  not  a  fact  the  first  time 
a  mule  had  been  ridden — we  are  not  dealing  with 
a  horse  that  was  not  broken. 

Mr.  Lincoln:  No,  he  said  the  first  trip,  that  was 
the  first  trip  that  season.  That  doesn't  mean  any- 
thing, anyhow. 

The  Court:  All  right.  However,  I  have  made 
the  ruling.  I  think,  Mr.  Lincoln,  the  ruling  seems 
to  follow  the  only  way  yon  can  prove  it.  I  went 
to  all  the  trouble  of  putting  in  the  record  my  rea- 
sons for  overruling.  Of  course,  I  sustain  the  ob- 
jection.    All  right. 

Mr.  Lincoln :  I  am  going  to  try  it  another  way. 
May  I  recall  Mr.  Ennis  for  a  few  more  questions, 
your  Honor? 

The  Court:    All  right. 

Mr.  Lncoln:  Mr.  Ennis,  will  you  come  forward 
again,  please?  [101] 
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EMMET  MYRON  ENNIS, 
recalled. 

Further  Direct  Exanriiiatioii 

Q.  By  Mr.  Lincoln :  Mr.  Ennis,  in  1942,  in  June 
or  July,  was  there  one  of  the  guides  who  took 
passengers  down  on  these  trips  by  the  name  of— 
with  the  first  name  of  "Jerry"? 

A.     Jerry  Butler. 

Q.     "Butler"  was  his  last  name?    Is  that  right? 

A.    Yes,  sir. 

Q.  Another  one  you  remember  by  the  name  of 
"Bill",  and,  if  so,  what  was  his  last  name? 

A.  There  was  a  blacksmith  helper  by  the  name 
of  "Bill  Basey"  that  occasionally  taken  people  into 
the  Canyon. 

Q.  That  is,  having  the  same  position  your  son 
did  when  he  went  down  with  people? 

A.     No,  he  was  a  blacksmith's  helper. 

Q.     I  know,  but  did  he  ride  down  as  a  guide? 

A.     Occasionally,  yes. 

Q.  Do  you  know — did  you  keep  any  record  of 
the  number  of  times  he  went  into  the  Canyon,  and 
what  he  did  with  people?  A.     No,  I  have  not. 

Q.  Do  you  have  any  personal  acquaintance  with 
this  particular  mule  that  Mr.  Mateas  rode,  pre- 
sumably his  name  was  "Chigger",  that  is,  as  far 
as  I  know? 

A.     My  personal  recollection  or  knowledge  of 

Q.  No,  just  answer  my  question  with  "yes"  or 
"no",  if  you  can  tell  us?  [102]  A.     Yes. 

Q.  You  do  know  ?  And  how  long  had  you  known 
him  before  1942,  Mr.  Ennis?  A.     '38. 
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Q.  '38?  Where  had  he  been  used  between  '38 
and  '42,  if  you  know?    Or  do  you  know? 

A.  He  was  about— from  1938  and  1939  he  was 
in  the  pack  train,  being  packed  and  used  as  a  guide 
mule.     The  packer  rode  him  occasionally. 

Q.     Then  after  that? 

A.     1940  he  went  into  the  "dude"  string. 

Q.     On  the  Bright  Angel  Trail  ? 

A.     On  the  Bright  Angel  Trail. 

Q.  That  particular  year  do  you  know  if  there 
were  some  college  boys  that  rode  him? 

A.     No,  I  don't. 

Q.     Do  you  know  where  Jerry  Butler  is  now? 

A.     No,  I  don't  know  just  where  Jerry  is  at  now. 

Mr.  Lincoln:    That  is  all. 

Mr.  Schell :    No  questions.    All  right. 

The  Court :    All  right.    Step  down. 

Mr.  Lincoln:     Mr.  Bradley,  please.  [103] 


JOHN  BRADLEY,  '    ' 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

The  Clerk:    Will  you  please  state  your  name? 
A.     John  Bradley. 

Direct  Examination 
Q.     By  Mr.  Lincoln:     Mr.  Bradley,  are  you  an 
em])loyee  of  the   Harvey  Company? 
A.     Yes,  sir. 
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Q.     And  have  been  for  how  long? 

A.     Since  1933,  July  13th,  I  believe. 

Q.  Now,  what  particular  duties  do  you  perform 
at  the  present  time,  or  in  1942,  or  before? 

A.  Well,  for  the  past — going  on  eight  years  I 
have  been  trail  foreman;  that  is,  in  charge  of  the 
guides  and  of  the  stock  in  the  trail  trips. 

Q.  As  a  part  of  your  duties  are  you  also  ac- 
quainted with  the  mules? 

A.    Absolutely;  yes,  sir. 

Q.  Do  you  know  this  particular  mule  called 
*'Chigger"  that  was  supposed  to  have  been  ridden 
by  Mr.  Mateas  ?  A.     Yes,  sir. 

Q.     By  the  way,  how  do  you  spell  that  name? 

A.     Chigger  ? 

Q.     Yes.  A.     C-h-i-g-g-e-r.  [104] 

Q.  Thank  you.  Did  you  know  this  mule  when 
it  first  came  onto  the  place?  A.     Yes,  sir. 

Q.  When  it  was  first  brought  there  by  the  Har- 
vey Company?  A.     Yes,  sir. 

Q.     Did  you  have  charge  of  it  from  that  time  on  ? 

A.    Yes,  sir. 

Q.  Mr.  Bradley,  as  Mr.  Ennis  has  just  testified, 
for  the  first  year  or  so  it  was  used  on  the  pack 
train;  that  is  correct,  is  it? 

A.     That  is  correct. 

Q.  Until  '40?  And  then  in  1940  you  used  it  on 
the  "dude"  trains? 

A.  Yes,  sir,  it  began  its  "dude''  training  in  the 
year  1940. 
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Q.  Did  this  mule  continue  on  these  ''dude" 
trains  from  1940  all  the  way  u[)  to  June,  1942? 

A.     That  is  right. 

Q.     Didn't  put  it  back  on  the  pack  trains  at  all? 

A.  Well,  I  wouldn't  say  definitely  we  didn't  at 
all  because  w^e  alternate  them  depending  on  the 
season  and  what  stock  we  might  have  there,  and 
depending  on  how  much  pack  and  how  much  guest 
work  we  have. 

Q.  So  do  you  keep  any  record  of  the  trips  that 
any  particular  mule  takes? 

A.     No,  not  any  individual.  [105] 

Q.     Whether  pack  trains  or  ''dude"  trains? 

A.     No,  not  on  any  individual  mule. 

Q.  Do  you  know  of  any  occasion  along  in  the 
year  perhaps  1940  or  '41  in  which  this  particular 
mule  had  been  ridden  by  some  college  boys  or  some 
high  school  boys? 

A.  No,  I  don't  remember  any  particular  oc- 
casion but  it  is  very  possible  that  it  was. 

Q.  And  they  stuck  spurs  into  him  and  made 
him  buck? 

A.  No,  absolutely  not,  because  that  is  my  job  to 
see  no  one  moimts  with  spurs.  Even  the  guides 
never  ride  with  spui's. 

Q.  Did  they  do — or  they  had  done  anything  to 
him  to  cause  him  to  buck? 

A.     I  never  had  any  report  of  that  kind. 

Q.     Did  this  fellow  Jerry  ever  tell  you  anything  - 
of  that  kind?  A.     No,  sir. 

Mr.  Schell :     Just  a  miimte. 
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Mr.  Lincoln:     You  are  safe.     He  says  no. 

Q.  By  Mr.  Lincoln:  Did  anybody  ever  report 
to  you  that  this  mule  had  bucked  before  the  sum- 
mer of  1942? 

A.  No,  sir,  that  is  the  first  time  it  was  ever  re- 
ported. 

Q.  Do  you  know  whether  or  not  this  particular 
mule  had  carried  any  passengers  in  the  summer  of 
1942  before  the  17th  of  June? 

A.     No,  it  hadn't,  not  in  1942.  [106] 

Q.  That  is  what  I  mean.  And  where  had  the 
mule  been  before  the  summer  of  1942? 

A.  He  had  spent  the  winter  months  at  our  ranch 
south  of  the  Canyon,  Del  Rio  Ranch,  that  is  the 
company's  pasture. 

Q.     Just  in  a  pasture? 

A.     Yes,  it  is  a  ranch — agriculture  and  pasture. 

Q.  So  that  this  particular  trip  was  his  first  trip 
down?  A.     That  year,  yes. 

Q.     That  year?  A.    Yes. 

Mr.  Lincoln:    That  is  all. 

Mr.  Schell:    That  is  all. 

The  Court:     Step  down. 

Mr.  Lincoln:     Mrs.  Vogel,  please  come  forward. 
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MRS.  ELLA  W.  VOGEL, 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

The  Clerk:     Please  state  your  name. 
The  Witness:    Mrs.  Ella  W.  Vogel. 

Direct  Examination 

Q.  By  Mr.  Lincoln:  You  are  Mrs.  Ella  W. 
Vogel?  A.    Yes,  sir. 

Mr.  Lincoln:  I  am  presenting,  your  Honor,  and 
if  the  court  will  permit  me,  this  particular  testi- 
mony perhaps  against  your  Honor's  ruling,  but 
simply  for  the  purpose  of  [107]  making  such  record 
as  might  be  of  some  value,  and  I  am  not  certain 
whether  in  view  of  your  Honor's  ruling  it  would 
be  of  any  value,  nevertheless  I  would  like  per- 
mission to  present  it. 

Q.  By  Mr.  Lincoln:  Mrs.  Vogel,  were  you  one 
of  the  parties  who  was  on  this  trip  in  which  Mr. 
Mateas  was  injured?  A.     I  was. 

Q.  Are  you  related  to  either  Mr.  and  Mrs. 
Mateas?  A.     No. 

Q.     In  any  way?  A.     No. 

Q.  Did  you  ever  see  them  before  you  met  them 
on  this  particular  trip?  A.     No. 

Q.  You  are  in  that  picture,  are  you,  Mrs.  Vogel, 
somewhere?  A.     I  nni. 

The  Court:     Yes,   the   tliii-d    ix'Tsoti   riuht   tliero. 

The  Witness:     The  second. 

The  Court:     Right  there? 

The  Witness:     Yes,  that  is  me. 

The  Court:     All  i-ight. 
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Q.  By  Mr.  Lincoln:  After  Mr.  Mateas  was  in- 
jured did  you  remain  at  the  place  where  he  was 
thrown  off? 

A.     For  about  20  or  30  minutes. 

Q.  And  during  that  time  did  you  have  any  con- 
versation [108]  with  Bob  Ennis,  the  guide? 

A.  Well,  we  were  all  talking — I  don't  know — I 
don't  know  as  I  had  any  particular  conversation 
with  him. 

Q.     All  right. 

A.     We  were  all  talking  back  and  forth. 

Q.     You  went  from  there  where? 

A.  We  went  from  there — Bob  took  us  down  to 
Indian — to  the  river  house. 

Q.  And  there  did  you  meet  a  guide  by  the  name 
of  Jerry,  or  Butler,  I  believe  the  correct  name  is? 

A.     Well,  not  mitil  later. 

Q.     When  was  it  you  met  him? 

A.  I  believe  they  phoned  him;  I  believe  he  was 
at  Phantom  Ranch  and  they  phoned  him  to  come 
down  and  meet  us  and  take  us  to  Phantom  Ranch? 

Q.  Anyway,  you  met  him?  When  was  it  you 
first  met  him?  A.     About  5:00  o'clock. 

Q.     That  same  day?  A.     Yes. 

Q.  Did  you  have  any  conversation  with  him  then 
with  regard  to  this  particular  mule? 

A.     No. 

Q.  All  right.  Did  you  have  a  conversation  with 
anybody  with  regard  to  this  particular  mule? 

A.  I  had  a  conversation  with  Jerry  later  in  the 
evening. 
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Q.  Oh,  I  see.  Well,  I  am  sorry  I  missed  my 
time  then.  [109]  By  "lat^r  in  the  evening"  do  you 
mean  about  what  time"? 

A.  Well,  it  was  after  10:00  o'clock  in  the  eve- 
ning because  we  all  went  in  swimming  and  I  had 
been  in  swimming  and  was  sitting  at  the  side  of  the 
pool  talking  to  these  people. 

Q.  Was  anybody  else  participating  in  that  con- 
versation ? 

A.     Yes,  there  were  two  school  teachers. 

Q.     Do  you  know  their  names  ?  A.     No. 

Q.     Strangers  to  you,  were  they?  A.     Yes. 

Q.  I  see.  Now,  don't  answer  this  question, 
please,  until  Mr.  Schell  has  an  opportunity  to  ob- 
ject to  it,  and  his  Honor  has  an  opportunity  to  rule 
on  it.  What  conversation  did  you  have  at  that  time 
with  Jerry,  the  guide,  concerning  this  mule? 

Mr.  Schell:  To  which  we  object;  it  is  incompe- 
tent, irrelevant  and  immaterial. 

The  Court:     Yes. 

Mr.  Schell :  And  hearsay,  and  not  a  part  of  the 
res  gestae. 

The  Court:     Yes.     Objection  sustained. 

Mr.  Lincoln  :  We  now  offer  to  prove  by  this  wit- 
ness that  at  this  particular  time  and  place  this 
guide,  Jerry  Butler,  stated  to  this  witness  that  he 
knew  this  particular  mule,  and  that  the  summer 
before  the  mule  had  been  ridden  by  a  [110]  bunch 
of  collei^e  boys  who  had  spurred  the  mule  and  got 
him  to  buckino:,  and  thereby  had  ruined  the  mule; 
that  in  consequence  it  was  no  further — they  couldn't 
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use  the  mule  upon  this  trail,  but  they  had  taken  it 
over  to  the  north  rim  on  a  pack  train,  and  had 
brought  it  back  earlier  this  year,  and  this  was  the 
first  trip  which  the  mule  had  made  with  any  pas- 
sengers this  season. 

Mr.  Schell:  To  which  offer  of  proof  we  object 
as  incompetent,  irrelevant  and  immaterial,  and  hear- 
say, and  not  tending  to  prove  or  disprove  any  issue 
in  this  case. 

The  Court:  Well,  on  the  basis  of  the  rulings 
j>reviously  made,  and  for  the  reasons  previously 
stated  in  the  record,  the  objection  is  sustained. 

Q.  By  Mr.  Lincoln:  Did  you  overhear  a  con- 
versation, Mrs.  Vogel,  between  Mrs.  Mateas  and 
Bob  Ennis  at  the  scene  of  the  accident,  shortly 
after  the  accident  ? 

A.     I  may  have  but  I  don't  recall  it. 

Q.     Don 't  remember  it  ?  A.     No. 

Mr.  Lincoln:     All  right.     That  is  all. 

Mr.  Schell :     No  questions. 

The  Court :     All  right. 

Mr.  Lincoln:  I  am  sorry,  your  Honor,  but  that 
seems  to  be  all  we  have. 

The  Court:    Well,  all  right.     Do  you  rest? 

Mr.  Schell:     Do  you  rest?  [Ill] 

Mr.  Lincoln :     We  have  to. 

Mr.  Schell:  We  move  for  a  non-suit  and  make 
a  motion  to  dismiss  this  action,  no  proof  of  any 
breach  of  any  warranty  that  the  mule  was  of  a  not 
fit  and  proper  character.  In  other  words,  there  is 
no  evidence  here  showing  either  negligence  or  any 
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breach  of  warranty  on  which  a  possible  recovery 
could  be  had;  and  we  submit  that  all  of  the  testi- 
mony shows,  and  that  all  the  testimony  does  show, 
is  that  on  this  particular  ride  the  mule  bucked  when 
he — after  he  had  been  out  four  or  five  hours,  and 
he  bucks  and  the  plaintiff  fell  off*,  and  that  is  the 
sum  total  of  anything  and  is  certainly  no  proof  of 
any  breach  of  warranty,  or  negligence,  or  failure  to 
comi)ly  with  the  statute;  and,  furthermore,  the 
allegations  in  the  complaint  are  that  this  mule  had 
never  been  ridden  before  and  this  was  his  first  trip ; 
he  had  always  been  used  as  a  pack  mule  for  times 
before,  and  plaintiff's  affirmative  proof  shows  the 
mule  had  been  ridden  by  the  so-called  ''dude"  for  at 
least  two  years  prior  to  the  happening  of  this  acci- 
dent. 

The  Court :     All  right.  Mr.  Lincohi,  you  want 

Mr.  Lincoln:  Under  your  Honor's  ruling  I  have 
no  answer  to  that.  I  think  if  there  is  any  question 
as  to  the  proof,  however,  we  should  be  permitted  to 
amend  to  conform  to  the  proof,  in  that  it  makes  no 
particular  difference  perhaps  in  the  final  analysis; 
any  slight  question  as  to  whether  the  mule  had  been 
ridden  this  year,  or  whether  for  the  first  time,  [112] 
or  whether  it  had  been  ridden  tliis  year  on  this  trip 
for  the  first  time,  I  don't  know  that  it  makes  any 
difference  in  so  far  as  our  proof  or  plaintiff's  is 
concerned. 

The  Court:  Gentlemen,  ordinarily  when  I  try  a 
case  without  a  jury  T  am  rather — I  am  ratlicv  re- 
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luctant  to  grant  a  dismissal ;  although,  of  course,  as 
you  understand,  under  our  new  rules  a  dismissal  if 
upon  the  gromid  that  the  plaintiff  has  not  shown 
any  right  to  relief  at  the  conclusion  of  his  case,  is 
an  adjudication  on  the  merits. 

I  am  always  reluctant  to  do  that  despite  the  fact 
that  in  our  Federal  Courts  we  are  not  bound  by  the 
scintilla  of  evidence  rule  which  the  Supreme  Court 
of  California  has  promulgated  in  many  cases,  which 
makes  it  almost  impossible  to  ever  sustain  a  non- 
suit, unless  there  is  an  absolute  failure  of  proof,  as 
it  were.  We  have  never  followed  that,  but  the  rule 
we  say  is  if  there  is  any  substantial  evidence  to — 
that  there  must  be  substantial  evidence  before  the 
court  will  put  a  defendant  upon  his  proof  whether 
the  case  is  tried  by  the  court  alone,  sitting  without 
the  jury,  or  with  the  jury,  and  if  there  were  any 
kind  of  an  inference  that  could  be  drawn  from  this 
record,  I  would  put  on  the  proof,  I  would  put  the 
defendant  on  his  proof  so  as  to  decide  the  matter 
upon  the  basis  of  the  entire  story  as  narrated  to  me 
by  all  of  the  parties  concerned,  but  it  would  be  just 
a  waste  of  your  time,  and  my  time,  because  the  rec- 
ord absolutely  shows  no  basis  for  liability.  [113] 

The  evidence  elicited,  or  sought  to  be  elicited 
through  declarations,  is  already  in  the  record  by 
testimony  of  witnesses  produced  by  Mr.  Lincoln, 
whom  he  called  as  his  witnesses  and  employees  of 
the  company,  who  stated  positively  that  this  was  not 
the  first  time  that  the  mule  had  carried  passengers ; 
it  was  the  first  trip  that  year,  but  I  can't  say,  with 
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all  that,  that  that  is  the  basis  of  liability.  The  basis 
of  liability  is  the  one  set  forth  in  Paragraph  9  of 
the  Complaint,  and  that  is  that  defendants  knew,  or 
should  have  known,  that  the  mule  was  not  at  all 
suitable,  or  fit  to  be  used  for  the  purpose  for  which 
it  was  provided,  and  was  not  a  safe  mule  to  be  rid- 
den in  such  place  under  such  circumstances  and 
conditions,  and  by  a  person  wholly  unfamiliar  with 
riding-  either  horse  or  mule. 

That  is  the  basis  of  liability  and  there  is  no  testi- 
mony whatsoever  that  anybody  knew  of  any  trouble 
that  this  mule  had.  Of  course,  the  lone  declarations 
which  were  offered  might,  to  some  degree,  have  sub- 
stantiated this,  but  I  am  so  satisfied  on  the  basis  of 
the  law  as  I  find  it  that  they  were  inadmissible, 
that  I  have  in  front  of  me  a  record  which  shows 
just  exactly  that  this  mule  just  bucked  after  he  had 
been  ridden  by  the  same  person  for  several  hours. 

Had  the  buck  thrown  his  rider  when  the  trip  first 
began,  as  soon  as  the  rider  got  on  him,  we  might 
have  said,  "Nice  mules  should  not  behave  like  that," 
so  following  the  doctrine  of  res  ipsa  loquitur,  or 
something  like  that,  so  that  there  [114]  is  no  escape 
from  the  conclusion  that  the  plaintiff  has  failed  to 
show  any  facts  to  which  would  entitle  him  to  relief. 

As  much  as  one  may  regret  the  fact  that  some- 
body is  injured  through  apparently  no  fault  of  his 
own,  ultimately  we  cannot  compensate  a  person  for 
injuries  unless  it  be  shown  that  they  were  caused 
by  the  neglect  of  a  duty  which  somebody  else  owed 
them,  and  there  is  no  such  in  this  record. 
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The  motion  to  dismiss  will,  therefore,  be  granted. 
Mr.  Lincoln:     Very  well. 

The   Court:     All   right.     Ten   o'clock   tomorrow 
morning. 

[Endorsed] :     Filed  April  17,  1944.  [115] 
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PAUL  P.  O'BRIEN, 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10,783 
ELMER  H.  MATEAS, 


vs. 


FRED  HARVEY,  a  corporation. 


Appellant, 


Appellee. 


STATEMENT  OF  POINTS  UPON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  UPON 
APPEAL 

To  the  Appellee  Above  Name  and  to  Its  Attorneys, 
Messrs.  Schell  &  Delamer. 

You  and  each  of  you  are  hereby  notified  that  the 
above  named  Appellant.s  intends  to  rely  upon  the 
following-  points  upon  his  appeal  from  the  judgment 
entered  in  favor  of  the  Appellee  in  the  above  en- 
titled action  by  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,  Cen- 
tral Division,  to  wit : 

(1)  That  the  conversations  between  Hob  P]nnis 
and  Mrs.  June  Mateas;  and  between  Bob  Ennis  and 
Mrs.  Alice  Rayle;  and  between  Mrs.  Ella  W.  Vogel 
and  Jerry  (or)  Butler,  should  have  been  received  in 
evidence. 

(2)  That  the  objections  to  the  offers  of  proof  of 
the  above  respective  conversations  should  not  have 
been  sustained. 
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(3)  That  by  reason  of  the  fact  that  the  Appellee 
maintains  several  strings  of  mules  over  a  period  of 
many  years  for  the  purpose  of  carrying  supplies 
and  excursionists,  up  and  down  various  trails  to 
and  from  the  south  rim  of  the  Grand  Canyon,  con- 
stitute such  pack  trains  public  carriers. 

(4)  That  by  reason  of  the  circumstances  set  out 
in  paragraph  111  hereof,  the  Appellee  was  an  in- 
surer of  the  safety  of  all  persons  carried  by  said 
mules  on  such  excursions. 

(5)  That  there  was  an  actual  or  implied  war- 
mitee  given  by  Appellee  to  Appellant  when  Appel- 
lant purchased  his  ticket  for  the  excursion,  and 
when  he  read  the  advertisement  and  relied  upon  it. 

(6)  That  there  was  a  breach  of  such  war  antes 
which  was  brought  to  the  attention  of  Appellee 
when  the  mule  ridden  by  Appellant  was  skiddish  or 
fractious  on  the  trail,  and  when  Appellant  changed 
mules. 

(6)  That  the  unreliability  of  the  mule's  disposi- 
tion was  twice  brought  to  the  attention  of  Appellee 
before  the  time  of  the  injury. 

(7)  That  when  Appellee  would  not  permit  Ap- 
pellant to  change  mules.  Appellee  became  responsi- 
ble for  the  results  which  followed. 

(8)  That  when  the  proprietor  of  an  excursion 
trip  such  as  this  holds  out  to  the  excursionist  that 
the  apparatus,  or  animals  are  safe,  and  an  excur- 
sionist if  thereafter  injured  without  fault  on  his 
part,  the  owner  is  liable  in  damages  for  said  injury. 
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To  the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit: 

You  are  hereby  notified  that  the  above  named  ap- 
pellant desires  to  have  printed  as  the  record  on  ap- 
peal the  entire  record  as  certified  by  the  Clerk  of  the 
District  Court  of  the  United  States  in  and  for  the 
Southern  District  of  California,  Southern  Division. 
WALTER  GOULD  LINCOLN, 
Attorney  for  Appellant. 

(Affidavit  of  Service  by  Mail.) 

[Endorsed]:     Filed    June    15,    1944.     Paul    P. 
O'Brien,  Clerk. 
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No.  10783. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Elmer  H.  Mateas, 

Appellant, 
vs. 

Fred  Harvey,  a  corporation, 

Appellee. 


APPELLANT'S   OPENING  BRIEF. 


Statement  of  the  Pleadings  and  Facts  Disclosing  the 
Basis  Upon  Which  It  Is  Contended  the  District 
Court  Had  Jurisdiction. 

In  this  action  the  appellant  sought  to  recover  damages 
from  Appellee,  Fred  Harvey  Company,  a  New  Jersey  Cor- 
poration, by  reason  of  injuries  sustained  when  bucked  off 
a  mule  owned  by  Appellee,  and  ridden  by  Appellant  in  an 
excursion  pack  train  in  Grany  Canyon,  Arizona,  for  which 
transportation  Appellant  had  paid  a  fee  to  Appellee. 

The  injury  occurred  June  17,  1942. 

The  action  was  filed  in  the  Superior  Court  of  the  State 
of  California,  in  and  for  tlie  (^)unty  of  Los  Angeles  on 
May  28,  1943,  numbered  485744. 

'  Appellee made  a  motion  to  transfer  to  the  District  Crnn'-t 
of  the  United  States   for  the  Southern   District  of  Cali- 
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fornia,  Central  Division,  on  September  13,  1943,  upon  the 
ground  of  diversity  of  citizenship  and  the  amount  in  dis- 
pute being  over  $3,000.00.     [6-7.] 

A  bond  on  removal  was  filed  and  approved  by  said  Su- 
perior Court  October  1,  1943.     [11-12.] 

The  order  of  removal  was  granted,  and  a  written  order 
therefore  made  October  1,  1943.     [13-14.] 

Certificate  of  the  clerk  of  said  Superior  Court  was  filed 
October  1,  1943. 

The  action  was  thereupon  transferred  to  the  said  Dis- 
trict Court  of  the  United  States,  No.  3179Y  Civil,  and 
proceedings  thereafter  were  held  in  said  Court  in  said 
action. 

Issues  were  joined  [28]  on  an  amended  complaint.  [16.] 

Trial  was  held  January  18,  1944.     [27.] 

At  the  close  of  Appellant's  testimony  (there  being  none 
introduced  by  Appellee),  the  Appellee  made  the  following 
motion  [28]  : 

"We  move  for  a  non-suit  and  make  a  motion  to 
dismiss  this  action,  no  proof  of  any  breach  of  any 
warranty  that  the  mule  was  of  a  not  fit  and  proper 
character    *    *     *."     [134.] 

After  considerable  argument  the  Court  made  the  follow- 
ing order : 

"The  motion  to  dismiss  will,  therefore,  be  granted." 
[138.] 

It  is  from  this  motion  for  non-suit  and  the  judgment  of 
dismissal  following  [29]  that  this  appeal  is  taken.  [30-31.] 
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Statement  of  Pleadings  and  Facts  Disclosing  That 
This  Court  Has  Jurisdiction  to  Review  the  Judg- 
ment in  Question. 

The  rule  with  relation  to  non-suits  is  this : 

The  party  making  the  motion  must  specify  the  grounds, 
and  the  Court  will  consider  only  those  which  were  so 
specified. 

24  A.  C.  77,  pages  87  and  88. 

The  defects  of  the  proof  of  the  plaintiff  must  be  called 
to  his  attention  so  that  he  may  supply  the  missing  evidence 
if  possible. 

24  Cal.  App.  81. 

If  a  party  fails  to  state  the  particular  grounds  upon 
which  the  motion  is  based,  it  should  be  denied. 

139  Cal.  603; 

Brozvn  v.  Sterling,   175   Cal.  563,  and  cases  there 
cited ; 

Archibald  v.  Schiit:;,  14  Cal.  App.  (2d)  420. 

Where  an  appeal  is  taken  from  a  non-suit  the  evidence 
must  be  resolved  most  strongly  in  Appellant's  favor. 

Moore  V.  Stccn,  102  Cal.  App.  729; 

Moore  v.  Moffett,  188  Cal.  1. 

"An  appeal  may  be  taken   from  a  .Suj)i'ri(»r  Court 

*  *     *     from  a  fmal   judgment  entered  in  an  action 

*  *     *  " 

Cal.  Code  of  Civ.  Procedure  963. 


A  Concise  Statement  of  the  Case  Is  as  Follows: 

The  Colorado  River  in  Arizona  is  at  the  bottom  of 
Grand  Canyon,  about  a  mile  below  the  south  rim,  but  some 
eight  miles  by  a  trail  four  to  six  feet  wide  [39]  which 
reaches  the  river  by  following  the  contour  of  the  canyon 
wall. 

Defendant  Fred  Harvey  Company  has  maintained  a 
hotel  and  tourist  outfit  at  the  south  rim  of  this  canyon,  at 
a  resort  known  as  El  Tovar,  for  a  period  of  at  least  38 
years.  [38.]  As  a  portion  of  its  service  has  maintained, 
and  did  maintain  on  the  date  in  question,  a  number  of 
mules,  which  were  used  partly  for  transportation  of  "any- 
thing" to  and  from  the  bottom  of  the  canyon  [40]  and 
for  excursion  parties  who  were  taken  to  the  river  as  sight- 
seers, up  on  this  trail. 

These  mules  were  selected  by  the  defendants'  employees 
[40]  and  were  trained  to  carry  passengers,  by  having  them 
(the  mules)  used  for  a  year  or  two  in  packing  supplies 
only.  [40.]  Then  they  were  put  on  the  passenger  excur- 
sions, not  more  than  ten  to  a  party  [43],  presided  over  by 
a  guide,  who  rode  in  front  (evidently  to  establish  the  pace 
of  the  troupe). 

These  mules  were  kept  in  a  corral,  maintained  by  the 
Harvey  Company,  and  when  a  number  of  persons  were 
gathered  at  the  time  established  by  defendant  company  for 
the  tour  to  commence,  the  corral  manager  would  designate 
which  mule  each  was  to  ride. 

They  rode  in  single  file,  and  the  pace  was  a  walking  pace. 

Elmer  Mateas  and  his  wife  came  to  El  Tovar  on  June 
16,  1942.  The  next  day  they  went  to  a  booth  [52]  in  the 
hotel  where  tickets  were  sold  for  the  mule  trip  down  the 
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trail.  Mr.  Mateas  told  the  attendant  he  had  never  ridden 
any  mule,  or  horse  [51-2]  and  the  attendant  told  him  in 
reply  that  70%  of  other  persons  who  had  taken  the  trip 
had  never  ridden,  either.  Mr.  Mateas  had  also  received  a 
circular  in  the  hotel,  which  read  in  part: 

''Trail  Trips  Into  the  Canyon.  Although  visitors 
may  venture  short  distances  down  these  trails  on  foot, 
the  accepted  mode  of  travel  for  longer  journeys  is  by 
the  famous  Grand  Canyon  mules.  These  faithful, 
sure-footed  animals,  in  charge  of  experienced  guides, 
hold  a  30-year  record  of  carrying  many  thousands  of 
inexperienced  riders  down  the  trails  and  back  in  per- 
fect safety."     [Ex.  1.] 

He  believed  these  statements  in  the  circular,  and  also 
those  of  the  clerk.  [70.]  He  paid  the  clerk  the  necessary 
fee  for  the  excursion  for  himself  and  his  wife,  and  re- 
ceived two  tickets.     [53.] 

The  next  day,  June  17,  1942,  he  and  his  wife  went  to  the 
corral  where  the  mules  were.  Another  party  was  just  leav- 
ing, and  there  were  but  seven  persons  left.  The  trail 
master  pointed  out  a  mule  wliich  Mr.  Mateas  was  to  ride, 
and  he  mounted  that  mule.  1 44-45.  J  He  was  the  last  one 
in  the  string.  Bob  Ennis  was  the  guide,  a  boy  about  18 
years  old.  He  had  been  accustomed  to  horses  since  he  was 
three — so  his  father  said.  He  was  in  frctnt.  As  Mr. 
Mateas  started  out  he  let  the  reins  h"e  idle,  but  was  ap- 
proached by  the  trail  master  wlio  tokl  him  he  must  keep 
them  in  his  hands  at  all  times.     [55.] 


On  the  way  down  the  mule  ridden  by  Mr.  Mateas  would 
suddenly  try  to  squeeze  through  the  other  mules  and  get 
over  the  line,  away  from  the  end  of  the  line — try  and 
squeeze  through  the  trail — get  in  front. 

"He  tried  to  squeeze  past  the  rest  of  us  a  number 
of  times — on  the  drop  side  of  the  canyon."     [78.] 

Indian  Gardens  is  about  three  and  a  half  miles  down — a 
stopping  place  both  going  and  coming.     [49.] 

Before  the  party  reached  there,  a  Mr.  Boles  who  rode 
the  mule  immediately  in  front  of  Mr.  Mateas,  discussed  the 
mule  situation,  and,  as  Boles  was  an  experienced  rider,  he 
offered  to  change  mules. 

At  Indian  Gardens  (where  the  party  stopped  for  lunch) 
[78]  Boles  and  Mateas  traded  mules.  [58.]  Starting 
from  here  when  they  were  on  the  mules,  Bob  Ennis  came 
back — checking  up — and  saw  they  were  on  different  mules. 

"We  told  him  why  we  had  changed — that  I  could 
not  handle  the  mule  I  was  on ;  Mr.  Boles  said  he  could 
handle  any  mule  and  we  wanted  to  trade  over.  Ennis 
made  us  return  to  our  original  mules."     [59.] 

"After  we  had  rested  at  Indian  Gardens  I  lined  up 
at  the  water  trough;  the  mules  drink  before  we  start 
off;  the  mule  tried  to  start  off  as  before,  to  break 
loose.  [59.]  The  result  was  the  same  as  previously. 
I  was  told  to  rein  him  in,  or  put  him  back  in  the  line. 
A  little  bit  later  he  ran  off,  and  this  time  I  tried  to 
rein  him  in  and  he  went  into  a  buck  and  threw  me 
off."     [60.] 

"At  the  water  trough  we  stopped  to  water  the  mules 
and  he  (Mr.  Mateas)  got  on  another  man's  mule  who 
was  there,  and  the  guide  made  him  exchange  mules. 
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and  then  when  we  proceeded  his   mule   tried   to  get 
ahead  of  the  rest  of  ours."     [78.] 

They  exchanged  the  mules  back.  "The  guide  told  them 
to  revert  to  their  original  mules    *     *     *." 

"And  we  were  just  rounding,  going  through  a  little 
dip  and  into  a  bend,  and  the  mules  were  struggling, 
like  they  are  inclined  to  do,  and  Bob,  our  guide,  told 
us  to  close  up  the  mules,  and  he  stopped  at  the  head  to 
let  the  mules  close  up ;  of  course,  the  rest  of  the  mules 
stopped,  too,  and  we  would  try  to  urge  them  on  a 
little,  and  the  first  thing  I  heard,  I  heard  someone 
scream,  and  I  looked  up  and  the  girl  in  front  of  me, 
she  had  a  very  horror-stricken  look  on  her  face;  or 
was,  rather,  back  of  me,  and  I  turned  around  and 
I  heard  a  lot  of  commotion  was  going  on  I  heard  at 
the  same  time,  and  1  turned  around  and  as  1  turned 
I  saw  the  mule  bucking  with  my  husband,  and  I  saw 
two  bucks  and  the  second  buck  he  was  thrown  over 
the  mule's  head. 

Q.  To  the  left  or  the  right  of  the  mule?  A.  Di- 
rectly in  front  of  the  mule." 

"Just  right  after  the  accident  Bob  Ennis  told  Mrs. 
Mateas  that  this  was  the  first  time  the  mule  had  been  down 
the  trail.     [101.] 

This  particular  mule  had  not  carried  any  passengers  in 
the  summer  of  1942  before  the  17th  of  June.  He  had 
spent  the  winter  months  in  the  company's  pasture;  lliis  i)ar- 
ticular  trip  was  his  first  trij)  down  that  year.     |  13U.  | 

The  foregoing  stalcmciu  coiukiisfd  from  tlic  transcript 
c/f  the  record  with  reference  to  the  res])ective  pages  there- 
to, contains  those  portions  of  the  testimony  to  be  relied 
upon  by  Appellant. 


(In  addition,  there  was  testimony  as  to  the  extent  of 
the  injuries  sustained  by  Appellant,  which  is  not  material 
to  this  appeal.) 

Argument  and  Law  Applicable  to  the  Facts. 

We  assume  this  Court  will  take  judicial  notice  of  the 
following  facts: 

That  a  horse  is  not  a  mule. 

That  the  two  animals,  being  bred  differently,  have  not 
the  same  peculiarities  of  temperament,  any  more  than  does 
an  American,  as  contrasted  with  a  Japanese. 

That  a  horse  or  a  mule,  which  has  been  on  pasture  all 
winter  until  the  middle  of  June,  has  more  vim,  vigor  and 
vitality  than  a  similar  animal  which  had  been  working 
during  the  same  period. 

The  Harvey  Company  must  have  known  these  same 
facts,  and  must  have  known  every  fact  with  regard  to  this 
particular  mule,  when  none  of  the  facts  were  known,  or 
could  have  been  known,  to  Plaintiff-Appellant. 

Many  cases  have  been  reviewed  by  Appellant,  in  this, 
and  other  jurisdictions — all  based  upon  the  law  relative  to 
livery  stable  keepers  and  riding  academies. 

While  the  rule  of  law  relating  to  such  types  of  business 
is  in  some  degree  applicable  to  the  situation  before  us,  the 
circumstances  are  radically  different. 

When  a  livery  stable  rents  a  horse  it  places  that  animal 
immediately  and  conclusively  beyond  its  control,  although 
in  such  cases  the  drive  would  take  place  upon  a  level  road, 
or  highway. 
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In  the  riding  academy  cases  the  animal  is  also  ridden 
upon  a  level  highway,  or  road,  and  is  (whether  inside  a 
building  or  out  of  doors)  subject  to  the  control  and  pe- 
culiarities of  the  rider.  The  riding  academy  guide,  or 
teacher,  if  there  was  one,  has  no  control  over  the  animal. 

In  the  present  case  the  guide  undertook  absolute  control 
over  all  the  animals  in  his  charge,  and  placed  himself  at 
the  head  of  them  so  they  must  follow  his  lead. 

The  conditions  differ  in  other  ways  from  the  livery 
stable  cases: 

( 1 )  Appellant  called  to  the  attention  of  appellee  the  fact 
that  he  had  never  ridden  either  horse  or  mule,  and  he  was 
thereupon  assured  in  writing,  and  by  word  of  mouth,  that 
he  would  be  perfectly  safe  with  whatever  animal  was 
selected  for  him.  (2)  This  particular  mule  was  selected 
by  the  employee  of  Appellee.  Appellant  had  no  choice. 
(3)  This  trip  was  not  upon  a  public  highway  by  a  wide, 
smooth,  well-travelled  road  way,  but  down  a  steep  incline, 
following  the  contours  of  the  cliff,  and  only  four  to  six 
feet  wide. 

On  one  side  the  perpendicular  cliff;  on  the  other  a  sheer 
drop  of  unknown  depth.  In  all,  a  very  dangerous  position 
for  an  inexperienced  rider,  unless  he  is  given  an  extremely 
gentle,  well  trained  and  readily  manageable  animal. 

Much  argument  has  been  presented  in  many  cases  to  the 
effect  that  the  proprietor  of  an  animal  must  have  knowl- 
edge of  its  incorrect  deportment,  or  vicious  disposition,  be- 
fore he  can  be  charged  with  injuries  attendant  uj)on  such 
deportment.  This  is  evidently  based  upon  the  old  theory 
that  "every  dog  is  entitled  to  his  hrst  bite,"  a  theory  which 
is  rapidly  being  placed  in  the  limbo  of  obsolete  laws.    As- 
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Sliming,  however,  that  such  a  rule  could  be  relied  upon  by 
Appellee,  assuming,  also,  that  the  evidence  does  not  show 
any  vicious,  improper,  or  incorrect,  mannerisms  of  this 
mule  before  he  was  mounted  by  Appellant. 

Nevertheless,  the  acts  of  the  mule  from  that  time  on, 
until  he  bucked  Appellant  off,  shows  conclusively  that  he 
did  not  like  to  be  ridden;  that  he  did  not  intend  to  be  rid- 
den ;  that  he  had  a  nature  which  was  entirely  improper  for 
an  animal  which  was  to  be  used  in  such  a  hazardous  occu- 
pation. 

It  cannot  be  said  that  Appellant  had  any  control  over 
this  animal,  because :  Appellant  wanted  to  let  the  reins  loose 
as  he  saw  other  people  doing,  but  on  two  different  occa- 
sions was  told  to  hold  them  tight;  and  before  the  party 
reached  Indian  Gardens  Appellant's  mule  was  insistent 
upon  forcing  its  way  past  the  mules  in  front  of  him,  shows 
that  Appellant  could  not  control  him. 

When  the  party  reached  Indian  Gardens  this  condition 
of  lack  of  control,  and  the  propensity  of  the  mule,  was 
told  to  the  guide — an  employee  of  Appellee. 

This  desire  on  the  part  of  the  mule  to  push  its  way  for- 
ward was  very  dangerous — not  only  to  its  rider,  but  to  the 
passengers  ahead  of  it  in  the  string. 

If  Mr.  Mateas'  mule  pushed  between  the  side  of  the  cliff' 
and  the  mule  ahead  of  him  there  was  an  opportunity  to 
push  that  forward  mule  off  the  trail.  If,  on  the  contrary, 
he  tried  to  pass  the  forward  mule  on  the  left  side,  he 
placed  himself  between  the  mule  ahead  and  the  unpro- 
tected side  of  the  cliff — and  any  movement  of  the  mule  so 
passed  might  precipitate  the  passing  mule  and  its  rider  to 
their  death. 
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To  compel  such  an  inexperienced  rider  to  continue  on  a 
mule  vvhicli  had  such  an  intense  desire  was  almost  to  com- 
pel the  rider  to  commit  suicide. 

Assuming,  that  the  peculiarities  of  this  mule  had  never 
before  been  brought  to  the  attention  of  any  employee  of 
Appellee,  nevertheless  such  propensities  were  brought  di- 
rectly and  definitely  to  the  attention  of  the  guide  at  Indian 
Gardens.  A  Mr.  Boles,  a  member  of  the  party  who  saw 
Appellant's  continuing  danger,  and  claimed  to  be  an  ex- 
perienced mule  rider,  offered  to  exchange  mules.  Un- 
doubtedly if  the  guide  had  permitted  this  exchange  to  be 
made,  Appellant  never  would  have  been  injured.  But  the 
guide,  knowing  these  conditions,  knowing  how  the  mule 
had  already  acted  and  reacted  for  nearly  half  of  the  way 
down  the  canyon,  nevertheless  insisted  that  Appellant  re- 
main upon  this  dangerous  animal. 

If  Appellee  did  not  know  before  that  this  animal  was 
vicious  and  dangerous,  he  knew  then.  Knowing  such  dan- 
ger and  insisting  that  Appellant  continue  to  ride  the  mule, 
certainly  Appellee  brings  itself  directly  within  the  language 
of  the  California  Supreme  Court  in  the  case  of  Clowdis  v. 
Fresno,  118  Cal.  315  (quoted  later.) 

(5)  That  there  was  an  actual  or  implied  zvarantee  given 
by  Appellee  to  Appellant  wlien  Appellant  i)urchased  his 
ticket  for  the  excursion,  and  when  he  read  the  advertise- 
ment and  relied  upon  it. 

"Plaintiff  had  a  right  to  assume  that  repeated  as- 
surances of  the  gentleness  of  the  mule  and  the  team 
of  which  the  mule  was  a  part,  were  well-founded  and 
true,  notwithstanding  that  the  actions  of  the  mule 
coming  under  his  observation  must  have  generated  in 
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his  mind  some  suspicions  that  the  animal  was  not  so 
gentle  and  tractable  as  not  to  require  expert  watching 
and  handling    *    *    .*" 

Fererira  v.  Silver,  38  Cal.  App.  346,  351. 

In  the  ordinary  contract  of  hiring  of  a  horse  or  mule  to 
be  used  to  ride,  the  owner  of  the  animal  warrants 

"against  defects  or  vicious  habits  which  he  knows,  or 
by  the  exercise  of  proper  care  could  know;  and  if  he 
fails  to  exercise  such  care  and  it  occasions  injury  to 
his  customer  he  will  not  be  relieved  of  liability,  though 
he  did  not  actually  know  the  horse  was  unsuitable  for 
the  purpose     *     *     *." 

Dam  V.  Lake,  6  Cal.  395,  page  400; 

Kersten  v.  Young,  32  Cal.  App.  (2d)  1,  page  6. 

We  have  already  suggested  two  instances  of  evidence 
supporting  this  principle  of  warranty — when  the  ticket 
was  purchased,  and  when  the  ad  was  read. 

(6)  That  there  was  a  breach  of  such  warantee  which 
was  brought  to  the  attention  of  Appellee  when  the  mule 
ridden  by  Appellant  was  skiddish  or  fractious  on  the  trail, 
and  when  Appellant  changed  mules. 

The  breach  of  this  warranty  occurred  as  soon  as  the 
cCts  of  the  mule  were  brought  to  the  attention  of  Appellee's 
employee.  When  the  employee  insisted  that  Appellant  con- 
tinue to  ride  upon  a  mule  which  Appellant  himself  believed 
to  be  dangerous — the  liability  of  the  master  attached.  Even 
assuming  there  had  been  none  before. 

'Tn  all  cases  where,  by  the  conducting  of  any  law- 
ful business,  the  lives  and  limbs  of  human  beings  are 
placed  in  peril,  the  law  requires  of  the  proprietor  and 
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managers  of  that  business  the  utmost  care  and  dili- 
gence    *     *     * 

"The  burden  was  upon  the  plaintiffs  to  prove,  in  the 
first  instance  that  he  received  the  injury  for  which  he 
sought  redress;  that  such  injury  was  done  by  animals 
of  defendant  described  in  the  complaint,  and  that  it 
happened  without  fault  on  his  part. 

''These  facts  proved,  afforded  prima  facie  negli- 
gence on  the  part  of  defendant,  and  then  the  burden  of 
proof  became  cast  on  them  to  show  that  the  injury  did 
not  occur  by  reason  of  any  default  on  their  part." 

Fie  ken  v.  Jones,  28  Cal.  618,  626. 

"The  owner  of  a  domestic  animal  is  bound  to  take 
notice  of  the  general  propensities  of  the  class  to  which 
it  belongs,  and  if  such  propensities  are  of  a  nature  to 
cause  injury,  he  must  anticipate  and  guard  against 
them." 

Hammond  v.  Melton,  42  111.  App.  186. 

"All  men  know  that  a  horse  which  has  been  stabled 
and  well  fed  will,  when  turned  out,  run,  plunge  and 
become  dangerous  in  the  midst  of  people." 

Roberts  v.  Griffith,  100  Cal.  App.  456,  458. 

"Common  experience  justifies  the  observation  that 
the  average  work  horse  or  mule,  having  been  thor- 
oughly 'broken'  to  harness  and  the  ordinary  burdens 
cast  upon  horses,  is  so  gentle  in  his  relations  with 
those  using  him  for  the  purpose  to  which  he  has  been 
educated — that  is,  is  so  bereft  of  nervousness  and  of 
an  inclination  to  become  nervous,  that  the  mere  blow- 
ing of  a  bag  of  paper  in  front  of  him  or  near  him 
would  have  no  effect  upon  him. 
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"In  truth,  it  is  commonly  known  that  a  blowing  of 
a  steam  whistle  (etc.)  does  not  disturb  in  the  least  the 
ordinary  work  horse  in  these  days. 

On  the  other  hand,  it  is  well  known  that  the  slight- 
est noise  or  disturbance  of  any  character  will  often 
arouse  to  a  high  pitch  the  nervousness  of  a  spirited  or 
high  strung  horse.  Such  an  animal  is  generally  look- 
ing for  such  trouble  from  natural  fears,  he  is  ready 
to  run  or  become  unmanageable  from  the  slightest 
cause,  which  would  not  disturb  the  average  work- 
horse. Such  animal  is  naturally  wild  in  disposition, 
and  dangerous,  and  it  is  just  such  a  horse  that  a 
master  should  never  give  over  to  his  servant  to  use 
without  first  acquainting  the  servant  with  its  danger- 
ous disposition." 

Fererira  v.  Silvey,  38  Cal.  App.  346,  352. 

"A  well  established  general  rule  is  that  the  owner 
of  a  dangerous  or  vicious  animal  who  has  knowledge 
that  it  is  such  an  animal,  is  liable  for  any  injuries  it 
may  inflict  upon  another,  unless  such  other  person 
voluntarily  or  consciously  does  something  which 
brings  the  injury  upon  himself. 

Heath  v.  Frvisier,  50  Cal.  App.  (2d)  598. 

A  mare  hired  out  by  a  livery  stable,  suddenly,  without 
any  apparent  cause,  started  to  kick  violently  and  ran  ofif. 

"He  warrants  that  the  horse  is  not  unruly  or 
vicious,  but  is  safe,  manageable  and  suitable  for  the 
use  for  which  the  customer  has  hired  it  *  *  *  in 
his  contract  of  hiring  he  impliedly  engages  that  he 
knows,  or  has  exercised  reasonable  care  to  ascertain 
the  habits  of  his  horse,  and  says  to  a  customer  that  the 
horse  which  he  lets  is  safe  and  suitable  for  the  pur- 
pose    *     *     *." 

Con  V.  Hiiftsberger,  224  Pa.  154. 
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"The  knowledge  by  a  servant  to  whom  is  entrusted 
the  care  of  the  animal  is  knowledge  to  a  master  suf- 
ficient to  render  the  latter  liable." 

Barrett  v.  Metropolitan,  172  Cal.  112,  119. 

"The  rule  is,  however,  that  a  servant's  knowledge 
to  whom  an  animal  is  entrusted,  of  its  ferocious  dis- 
position, is  knowledge  to  the  master  sufficient  to  ren- 
der the  latter  liable. 

Clowder  v.  Fresno,  118  Cal.  321; 

Brice  v.  Bauer,  108  N.  Y.  28; 

Cooky  on  Torts,  406. 

(6)  That  the  unreliability  of  the  mule's  disposition  was 
twice  brought  to  the  attention  of  Appellee  before  the  time 
of  the  injury. 

(This  point  has  already  been  discussed.) 

(7)  That  when  Appellee  would  not  permit  Appellant  to 
change  mules,  Appellee  became  responsible  for  the  results 
which  followed. 

(This  point  has  already  been  presented.) 

(8)  That  when  the  proprietor  of  an  excursion  trip  such 
as  this  holds  out  to  the  excursionist  that  the  apparatus,  or 
ouimals  are  safe,  and  an  excursionist  //  thereafter  in- 
jured without  fault  on  his  part,  the  owner  is  liable  in 
damages  for  said  injury. 

In  the  following  case  two  employees  were  driving  a 
six-year-old  bull  upon  a  public  highway.  Twice  he  had 
charged.  A  third  time  he  charged,  tossed,  and  injured 
plaintiff. 

"It  is  well  settled  in  cases  such  as  this  that  the 
owner  of  an  animal,  not  naturally  vicious,  is  not  liable 
for  an  injury  done  by  it,  unless  two  propositions  are 
established:    First:  That  the  animal  is  in  fact  vicious; 
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and  Second:  That  the  owner  knew  it.  Thus  if  an 
animal  may  be  of  peaceable  disposition,  while  in 
charge  of  a  master  or  servant,  suddenly  and  unexpect- 
edly, through  rage  or  fear,  inflicts  injury,  either  is  re- 
sponsible, if  at  the  moment  he  was  in  the  exercise  of 
due  care. 

*'But,  conversely,  the  owner  of  such  an  animal 
knowing  its  vicious  propensities  is  liable  for  injury 
inflicted  by  it  upon  property,  or  upon  a  person  of  one 
who  is  free  from  fault. 

"Twice  before  on  that  very  day  had  the  bull  evinced 
its  ugly  disposition  by  attacks  actual  and  threatened. 
Here  was  ample  proof  of  the  fact  of  viciousness  and 
of  the  knowledge  of  that  fact  brought  home  to  the 
master." 

Clowdis  V.  Fresno,  118  Cal.  315,  320. 

At  the  outset  of  the  drive,  when  the  men  (employees) 
may  be  assumed  to  have  believed  that  the  beast  was  gentle, 
if  it  had  suddenly  and  unexpectedly  attacked  and  injured 
some  person,  it  might  well  be  argued  that  they  were  per- 
forming their  task  with  due  care,  and  that  in  an  unexpected 
onslaught  the  master  was  not  liable. 

"But  when  thereafter  while  engaged  in  this  under- 
taking, they  acquired  knowledge  of  the  animal's  evil 
propensities,  it  became  a  question  of  fact  for  the 
jury  whether  or  not  they  exercised  the  requisite  de- 
gree of  care  in  their  subsquent  management  of  it. 
The  circumstance  that  the  additional  knowledge  was 
acquired  by  them,  and  w^as  not  known  either  to  them 
or  to  their  employee  in  the  moment  it  commenced, 
would  not  exonerate  the  latter. 

"If  the  conductor  of  a  passenger  train  should  at 
any  time  during  the  journey  discover  a  defective 
wheel,  and  continuing  the  trip,  injury  should  result 
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thereby,  the  company  would  not  be  exonerated  be- 
cause the  knowledge  was  acquired  after  the  train 
has  started. 

"Yet  there  is  no  difference  in  principle  between 
the  cases,  what  dift"erence  exists  is  merely  in  the  de- 
gree of  care  exacted  by  law." 

Clowdes  V.  Fresno,  118  Cal.  315,  at  321-322. 

(3)  That  by  reason  of  the  fact  that  the  Appellee  main- 
tains several  strings  of  mules  over  a  period  of  many 
years  for  the  purpose  of  carrying  supplies  and  excursion- 
ists, up  and  down  various  trails  to  and  from  the  south 
rim  of  the  Grand  Canyon,  constitute  such  pack  trains 
public  carriers. 

(4)  That  by  reason  of  the  circumstances  set  out  in 
paragraph  111  hereof,  the  Appellee  was  an  insurer  of  the 
safety  of  all  persons  carried  by  said  mules  on  such  excur- 
sions. 

"The  rule  of  law  governing  in  the  case  under 
consideration  rests  for  its  foundation  as  that  of 
which  the  duties  and  liabilities  of  the  carriers  of  pas- 
sengers are  governed.  *  *  *  '^'  Carrier  has  to 
convey  his  passenger  safely  and  securely;  and  be- 
cause of  the  value  of  human  life  and  limbs,  the  law 
requires  the  utmost  degree  of  care  and  skill  in  the 
management  of  the  means  of  conveyance,  and  will 
hold  the  proprietor  liable  for  the  slightest  negli- 
gence." 

Ficken  v.  Jones,  28  Cal.  618,  627. 

"A  common  carrier  is  one  who  undertakes  gen- 
erally and  for  all  persons  indefinitely  to  carry  goods 
for  hire." 

Associated  v.  Railroad,  176  Cal.  518; 

Civil  Code  2180,  2191. 


— 1&- 

The  real  test  between  private  carrier  and  common  car- 
rier is: 

"Where  he  is  holding  out,  so  long  as  he  has  room, 
to  carry  for  hire  the  goods  of  every  person  who  will 
bring  goods  to  him  to  be  carried." 
Smith  V.  O'Dell,  215  Cal.  714,  at  718; 
Shannon  v.  Central  School,  133  Cal.  App.  124,  at 
128. 

"Common  carriers  are  public  utilities." 

S.  P.  V.  Railway  Commission,  13  Cal.  (2d)  89. 

Even  a  "scenic  railway"  is  a  common  carrier. 
O'Callaghan  v.  Dellwood,  242  111.  336. 

"The  liability  of  the  owner  is  absolute,  in  such 
case,  and  he  is  bound  to  keep  the  animal  secure,  or 
he  must  suffer  the  penalty  for  his  failure  to  do  so, 
*  *  *  the  gist  of  the  action  is  not  the  manner 
of  keeping  the  vicious  animal,  but  the  keeping  him 
at  all  with  knowledge  of  the  vicious  propensities.  In 
such  instances  the  owner  is  an  insurer  against  the 
acts  of  the  animal,  and  one  who  is  injured  without 
fault,  and  the  question  of  the  owner's  negligence  is 
not  in  the  case." 

Opelt  V.  Al.  G.  Barnes,  41  Cal.  App.  776,  quoted 
in  Heath  v.  Faruzier,  50  Cal.  App.  (2d)  598. 

(We  have  endeavored  to  segregate  the  various  points 
presented,  but  as  they  seem  to  be  quite  interlaced,  it  is 
almost  impossible  to  distinguish  where  one  is  sharply  dis- 
tinct from  the  other.) 

Based  upon  the  testimony  here  given,  and  the  law  we 
consider    applicable,    we    believe    the    judgment    of    the 
learned  trial  judge  should  be  reversed. 
Respectfully  submitted, 

Walter  Gould  Lincoln, 

Attorney  for  Appellant. 
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script  of  record. 

I. 

Pleadings  and  Record. 

The  amended  complaint  alleges  in  substance  [16-20] 
that  the  appellee,  a  New  Jersey  corporation,  maintained 
a  resort  on  the  south  rim  of  the  Grand  Canyon  in  Arizona ; 
that  it  maintained  two  trails  from  said  rim  to  its  base, 
known  respectively  as  the  Phantom  Ranch  and  Bright 
Angel  trails;  that  it  also  maintained  mules  for  the  pur- 
pose of  carrying  passengers  on  the  Bright  Angel  trail; 
that  appellant  bought  and  paid  fur  a  ticket  f(»r  this  ex- 
cursion down  tlie  Bright  Angel  trail,  informing  the  a])i)el- 
lee  at   that  time  that  he   had   never   ridden   a   mule,   was 
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inexperienced  with  either  mules  or  horses,  and  that  he 
desired  a  suitable,  safe  and  fit  animal;  that  appellant, 
on  or  about  June  27,  1942,  started  on  the  excursion 
on  mule  back  as  a  member  of  a  party  of  seven,  presided 
over  and  guided  by  one  Bob  Ennis,  an  employee  of  the 
appellee;  that  appellant  was  assigned  to  a  mule  known  as 
"Chiggers,"  with  the  position  of  last  in  the  line  of  mules; 
that  appellant  did  not  know  the  previous  history  of  that 
mule. 

All  of  these  allegations  are  admitted  by  appellee. 

The  amended  complaint  further  alleges  [19-20]  that 
this  was  the  first  time  this  mule  "Chiggers"  had  ever 
been  up  or  down  the  Bright  Angel  trail  before  or  during 
1942;  that  it  was  the  first  time  the  mule  had  carried  any 
excursionist  on  his  back;  that  for  a  period  of  approxi- 
mately two  years  previously  this  mule  had  only  carried  a 
pack  or  merchandise ;  that  the  mule  was  not  accustomed  to 
carrying  persons;  that  these  facts  were  well  known  to 
the  appellee  and  that  the  appellee  should  have  known  that 
the  said  mule  was  not  at  all  suitable,  or  fit  to  be  used 
for  the  purpose  for  which  it  was  provided,  and  was  not 
a  safe  mule  to  be  ridden  in  such  place  under  such  cir- 
cumstances and  conditions,  and  by  a  person  wholly  un- 
familiar with  riding  either  horse  or  mule. 

All  of  these  allegations  are  denied  by  appellee. 

The  amended  complaint  then  alleges  [20-21]  that  when 
the  party,  including  appellant,  reached  a  place  on  the 
Bright  Angel  trail  about  five  miles  below  its  rim,  the 
mule,  without  any  act  or  thing  done  upon  the  part  of  the 
appellant,  suddenly  bucked  and  jumped  and  threw  the 
appellant  so  that  the  appellant  fell  upon  his  back  on  the 
roadway. 
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Appellee  admitted  in  its  answer  that  the  appellant  fell 
from  the  mule,  but  denied  for  lack  of  information  and 
belief  the  remainder  of  these  allegations    [24-25]. 

The  rest  of  the  amended  complaint  [21-22]  alleged 
appellant's  injuries  or  damages,  which  were  denied  by 
appellee  for  want  of  information  or  belief  [25]. 

The  appellee  pleaded  as  affirmative  defenses  that  the 
accident  referred  to  was  inevitable  and  unavoidable  in 
so  far  as  it  was  concerned,  and  that  the  appellant  had 
voluntarily  assumed  any  risk  incident  to  riding  the  mule. 

On  page  2  of  his  opening  brief,  appellant  states  that 
at  the  close  of  his  case  appellee  made  the  following  mo- 
tion : 

"We  move  for  a  non-suit  and  make  a  motion  to 
dismiss  this  action,  no  proof  of  any  breach  of  any 
warranty  that  the  mule  was  of  a  not  fit  and  proper 
character     *     *     *." 

Then,  on  page  3,  appellant  apparently  contends  that  the 
motion  was  not  sufficient  in  form  because  it  did  not  suf- 
ficiently specify  the  grounds  thereof,  nor  state  the  par- 
ticular ground  upon  which  it  was  based. 

Even  this  short  quotation  from  appellee's  motion  clearly 
does  specify  the  grounds  of  the  motion  and  the  particulars 
upon  which  it  was  based.  However,  the  said  quotation 
consists  only  of  the  opening  sentence  of  appellee's  mo- 
tion. The  entire  motion  very  clearly  sets  forth  the  j^ar- 
ticular  grounds  upon  which  the  motion  was  based.  We, 
therefore,  quote  it  in  full   |  134-135]  : 

"Mr.  Schell :  We  m(jve  for  a  non-suit  and  make 
a  motion  to  dismiss  this  action,  no  proof  of  any 
breach  of  any  warranty  that  the  mule  was  of  a  not 
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fit  and  proper  character.  In  other  words,  there  is 
no  evidence  here  showing  either  negHgence  or  any 
breach  of  warranty  on  which  a  possible  recovery 
could  be  had ;  and  we  submit  that  all  of  the  testimony 
shows,  and  that  all  the  testimony  does  show,  is  that 
on  this  particular  ride  the  mule  bucked  when  he — 
after  he  had  been  out  four  or  five  hours,  and  he 
bucks  and  the  plaintiff  fell  oif,  and  that  is  the  sum 
total  of  anything  and  is  certainly  no  proof  of  any 
breach  of  warranty,  or  negligence,  or  failure  to 
comply  with  the  statute;  and,  furthermore,  the  al- 
legations in  the  complaint  are  that  this  mule  had 
never  been  ridden  before  and  this  was  his  first  trip; 
he  had  always  been  used  as  a  pack  mule  for  times 
before,  and  plaintiff's  affirmative  proof  shows  the 
mule  had  been  ridden  by  the  so-called  'dude'  for  at 
least  two  years  prior  to  the  happening  of  this  ac- 
cident. 

The  Court:  All  right.  Mr.  Lincoln,  you  want — 
Mr.  Lincoln:  Under  Your  Honor's  ruling  I  have 
no  answer  to  that.  I  think  if  there  is  any  question 
as  to  the  proof,  however,  we  should  be  permitted  to 
amend  to  conform  to  the  proof,  in  that  it  makes  no 
particular  difference  perhaps  in  the  final  analysis; 
any  slight  question  as  to  whether  the  mule  had  been 
ridden  this  year,  or  whether  for  the  first  time,  or 
whether  it  had  been  ridden  this  year  on  this  trip  for 
the  first  time,  I  don't  know  that  it  makes  any  dif- 
ference in  so  far  as  our  proof  or  plaintifif's  is  con- 
cerned." 

No  amendment  to  conform  to  proof,  or  otherwise  was 
ever  presented  by  appellant. 
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II. 

Statement    of    Facts. 

Appellant's  statement  of  the  case  is  not  quite  accurate 
where  he  states,  on  page  5  of  his  brief: 

"Bob  Ennis  was  the  guide,  a  boy  about  18  years 
old.  He  had  been  accustomed  to  horses  since  he  was 
three — so  his  father  said." 

Actually  his  father  testified  that  he  took  Bob  into  the 
Canyon  when  he  was  three  years  old,  put  him  on  a  mule; 
that  he  looked  back  and  said,  "Dad,  I  am  your  guide," 
and  that  he  had  been  riding  ever  since  and  had  been 
handling  mules  or  horses  ever  since  [44]. 

On  page  7  of  his  brief,  appellant  quotes  from  page 
79  of  the  transcript  as   follows:^ 

"And  we  were  just  rounding,  going  through  a  lit- 
tle dip  and  into  a  bend,  and  the  mules  were  struggling, 
like  they  are  inclined  to  do,  and  Bob,  our  guide,  told 
us  to  close  up  the  mules,  and  he  stopped  at  the  head 
to  let  the  mules  close  up ;     .     .     ."     (Italics  ours.) 

That  the  word  the  witness  actually  used  was  straggling 
is  perfectly  obvious  from  the  context   [79]. 

In  addition  to  the  facts  set  forth  by  appellant,  we 
would  call  the  Court's  attention  to  the  following  additional, 
uncontradicted  evidence  in  the  case. 

The  witness  Emmet  Ennis,  called  as  such  on  behalf  of 
the  appellant,  testified  that  there  were  three  trails,  known 
respectively  as  the  Bright  Angel,  the  Kaibib  and  Yankee 
trails  [38]  ;  that  he  was  in  charge  of  all  transportation, 
including  transjjortation  !)>■  niuk-.^;  that  vvlu'n  niuk\s  were 
purchased  they  were  lirst  put  on  a  pack  train  and  broken 
to  a  halter.    They  started  with  just  a  light  saddle  on  them, 
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maybe  a  couple  of  canteens  of  water.  Additional  bur- 
dens were  put  on  until  the  mules  could  handle  a  load  and 
learn  the  trail.  Then  the  packer  rode  them  part  of  the 
way  back  up  the  trail,  changing  his  saddle  from  one  mule 
to  another  so  that  they  become  broken  to  being  ridden. 
The  bulk  but  not  all  of  this  training  took  place  on  the 
Kaibib  trail  [47-48].  The  period  of  training  varied  from 
one  to  two  years  according  to  the  different  dispositions  of 
the  mules,  and  the  disposition  was  generally  determined 
by  the  packer  in  conjunction  with  the  trail  foreman  [41]. 
When  the  trail  foreman  and  the  packer  thought  the 
mules  are  gentle  enough  they  are  brought  into  buildings, 
or  barns,  at  the  heads  of  the  trails.  Guides  are  put  on 
them  and  they  are  ridden  for  a  certain  length  of  time 
until  the  guides  determine  that  mules  are  safe  for  "dudes" 
to  ride.  All  persons  riding  the  mules  other  than  the 
packers  or  guides  are  termed  "dudes"  [43-48]. 

Before  starting  on  a  trip,  the  trail  foreman  and  the 
guides  size  the  people  up  as  to  their  weight,  and  then 
assign  them  to  a  mule  according  to  that  weight,  because 
they  know  what  weight  a  mule  can  handle.  The  weight 
a  mule  can  handle  does  not  necessarily  depend  on  the  size 
of  the  mule  [44-45]. 

The  particular  mule  in  question,  "Chigger,"  was  in  the 
pack  train  in  1938  and  1939,  being  used  as  a  guide  mule 
and  occasionally  ridden  by  the  packer.  In  1940  he  went 
into  the  "dude"  string  on  the  Bright  Angel  trail  [126- 
127]. 

Witness  John  Bradley,  also  called  on  behalf  of  the 
appellant,  corroborated  the  testimony  of  witness  Ennis 
that  for  the  first  year  or  so  "Chigger"  was  used  on 
the  pack  trains,  began  its  "dude"  training  in   1940,  and 
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continued  on  "dude"  trains  from  1940  up  to  June,   1942 
[128-129]. 

The  appellant  and  his  wife  testified  that  it  took  about 
two  to  three  hours  to  reach  Indian  Gardens  from  the 
start  of  the  trip  at  the  rim;  that  the  entire  party  dis- 
mounted and  had  lunch;  that  the  accident  occurred  from 
about  one-half  to  one  hour  after  the  party  left  Indian 
Gardens  [57-102]. 

With  regard  to  the  conduct  of  the  mule  on  the  way 
down  the  trail,  the  plaintiff  testified    [58] : 

"Well,  just  by  walking  along  like  the  rest  he  would 
suddenly  try  to  squeeze  through  the  other  mules  and 
get  away  over  the  line,  away  from  the  end  of  the 
line,  try  and  squeeze  up  through  the  trial,  get  out 
in  front," 

and  that  he  did  this  on  more  than  one  occasion. 

The  plaintiff's  wife  in  this  regard  testified  [78]  that 
on  the  way  down  a  number  of  times  the  mule  tried  to 
squeeze  past  the  rest  of  the  party,  doing  so  on  the  drop 
side  of  the  Canyon. 

Both  the  appellant  and  his  wife  testified  that  the  mule 
did  not  buck  at  all  before  arriving  at  Indian  Gardens  |  58. 
78].  In  fact  there  is  no  testimony  whatsoever  that  the 
mule  bucked  at  any  time  until  the  actual  occasion  when 
the  appellant  was  thrown  off. 

The  trail  foreman,  John  Bradley,  called  as  a  witness 
for  the  appellant,  testified  that  he  was  trail  foreman,  ihat 
he  knew  tlic  mule  "Chigger,"  and  tliat  he  had  ncxer  re- 
ceived a  report  before  this  accident  that  the  iiuile  ha<l 
bucked   [127,  128-130] . 


III. 

The  Law  Applicable  to  This  Case. 

Appellant  himself  clearly  states  the  law  applicable  to 
this  case  when  he  says,  on  page  12  of  his  brief,  as  fol- 
lows: 

"In  the  ordinary  contract  of  hiring  of  a  horse  or 
mule  to  be  used  to  ride,  the  owner  of  the  animal  war- 
rants 

'against  defects  or  vicious  habits  which  he  knows, 
or  by  the  exercise  of  proper  care  could  know; 
and  if  he  fails  to  exercise  such  care  and  it  occasions 
injury  to  his  customer  he  will  not  be  relieved  of 
liability,  though  he  did  not  actually  know  the 
horse  was  unsuitable   for  the  purpose     *     *     *.' 

Dam  V.  Lake,  6  Cal.  395,  page  400; 

Kersten  v.  Young,  32  Cal.  App.  (2d)  1,  page  6." 

In  addition  to  the  above  quotation  from  Dam  v.  Lake 
Aliso  Riding  School,  6  Cal.  (2d)  395  (erroneously  re- 
ferred to  as  6  Cal.  in  appellant's  brief)  we  would  call  the 
Court's  attention  to  the  further  wording  of  the  Court  on 
page  400: 

"  In  the  case  at  bar,  therefore,  the  questions  were 
whether  the  mare  was  vicious  and  unsuitable  for  the 
purpose  for  which  she  was  hired,  and  whether  the 
defendant  knew,  or  by  the  exercise  of  reasonable  care 
should  have  known,  the  fact.  The  burden  of  estab- 
lishing both  propositions  was  on  the  plaintiff.' 

We  are  of  the  opinion  that  the  foregoing  statement 
by  the  Supreme  Court  of  Pennsylvania  in  the  Conn 
case  exhibits  the  reasonable  rule  which  should  be 
approved  and  applied  here.  Under  this  rule  the  so- 
called  implied  warranty  is  not  a  warranty   in  that 
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sense  which  insures  the  suitableness  of  the  horse,  but 
is  only  a  contractual  obligation  assumed  against  reck- 
less or  heedless  hiring  out  of  a  horse  without  reason- 
able care  to  ascertain  the  habits  of  the  animal  with 
respect  to  its  safety  and  suitability  for  the  purpose 
for  which  it  is  hired." 

In  this  quotation,  in  this  connection,  appellant  also  re- 
fers to  the  case  of  Kersten  v.  Young,  which  he  cites  as 
32  Cal.  App.  (2d)  1,  page  6.  As  there  is  no  such  case, 
we  assume  the  reference  is  to  Kersten  v.  Young,  52  Cal. 
App.  (2d)  6,  which  affirms  the  rule  in  the  Dam  v.  Lake 
case. 

The  same  rule  is  again  set  forth  by  appellant,  on  page 
14  of  his  brief,  in  the  following  quotation  from  Heath  v. 
Frusier,  50  Cal.  App.  (2d)  598,  as  follows: 

"  'A  well  established  general  rule  is  that  the  owner 
of  a  dangerous  or  vicious  animal  who  has  knowledge 
that  it  is  such  an  animal,  is  liable  for  any  injuries 
it  may  inflict  upon  another,  unless  such  other  person 
voluntarily  or  consciously  does  something  which 
brings  the  injury  upon  himself.'  " 

Again  we  might  add  to  appellant's  reference  to  this 
case  by  further  quoting  from  page  600: 

"The  gist  of  the  action  is  not  the  manner  of  keep- 
ing the  vicious  animal,  but  the  keeping  of  him  at  all 
with  knowledge  of  the  vicious  propensities." 

Appellant  cites  Fie  ken  v.  Jones,  28  Cal.  618  (page  13 
of  the  opening  brief),  which  case  involves  injury  done  by 
cattle  driven  through  the  streets  of  a  city.  The  case  has 
no  application  to  the  one  at  bar.  However,  wc  might  in- 
terrupt to  point  out  that  even  in  this  case  the  Court  holds 
that  it  was  proper  for  the  defendant  to  show  in  defense 
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that  the  persons  in  charge  of  the  cattle  were  persons 
of  competent  skill  in  the  business.  This  is  interesting 
in  view  of  the  evidence  introduced  by  appellant  himself 
in  the  present  case  that  the  guide,  Bob  Ennis,  had  been 
accustomed  to  handling  mules  and  horses  since  he  was 
three  years  old. 

The  case  of  Hammond  v.  Melton,  42  111.  App.  186 
(page  13  of  the  opening  brief)  did  not  have  the  slightest 
bearing  on  the  present  case,  unless  it  could  be  said,  as  a 
matter  of  law,  that  the  known  propensities  of  mules  are 
such  as  to  render  them  unfit  for  use  in  carrying  persons. 
Of  course  exactly  the  reverse  is  true. 

Appellant  cites  Roberts  v.  Griffith,  100  Cal.  App.  456 
(page  13  of  the  opening  brief).  This  case  merely  holds 
that  it  is  negligent  to  allow  horses  or  mules  to  run  at 
large  and  unattended  on  the  streets  of  a  municipality. 

Appellant  cites  Fererira  v.  Silvey,  38  Cal.  App.  346 
(page  14  of  the  opening  brief).  This  case  involved  a 
run  away  team  of  mules.  The  Court  affirmed  a  judg- 
ment for  the  plaintifif  because  there  was  evidence  that  the 
defendant  was  thoroughly  familiar  with  the  vicious  and 
dangerous  nature  of  the  particular  mule  and  of  its  predilec- 
tion for  running  away  (page  350,  353). 

Appellant  then  cites,  page  14,  the  case  of  Conn  v.  Hims- 
berger,  224  Pa.  154.  In  this  case  a  mare  was  harnessed 
to  a  light  wagon  and  rented  to  the  plaintiff.  The  plain- 
tiff started  to  drive  about  the  city.  Within  half  an  hour 
after  the  animal  was  hired  it  suddenly,  without  any  ap- 
parent cause,  started  to  kick  violently  and  finally  ran 
off.  The  animal  kicked  the  dash  board  off,  hit  the  plain- 
tiff above  the  eye  and  kicked  the  seat  from  under  the 
plaintiff*.      While    the    animal    was    running    away,    the 
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wagon  violently  struck  a  truck  standing  on  the  street 
and  plaintiff  was  thrown  out.  Plaintiff  called  expert  wit- 
nesses to  testify  to  the  conduct  of  the  mare  on  the  oc- 
casion of  the  accident,  sJioza^ing  that  she  was  not  mild, 
kind  and  gentle,  but  zvas  ivild  and  vicious,  and  that  a 
gentle  horse  woidd  not  act  as  she  did. 

In  quoting  from  this  case,  appellant  does  not  complete 
the  quotation.     We  shall  now  do  so,  as  follows : 

"His  warranty  is  against  defects  or  vicious  habits 
which  he  knows  or  by  the  exercise  of  proper  care 
could  know,  and  if  he  fails  to  exercise  such  care 
and  it  occasions  injury  to  his  customer,  he  will  not 
be  relieved  of  liability  though  he  did  not  actually 
know  the  horse  was  unsuitable  for  the  service." 

We  have  no  quarrel  with  the  authorities  cited  by  ap- 
pellant on  page  15  of  his  brief,  that  knowledge  of  a  ser- 
vant is  imputed  to  his  master,  but  before  any  such  im- 
putation can  take  place  there  must  have  been  such  knowl- 
edge upon  the  part  of  that  servant.  The  present  case  is 
devoid  of  any  evidence  that  the  rule  in  question  had  any 
dangerous  propensities.  Naturally,  therefore,  it  is  devoid 
of  any  evidence  that  any  employee  of  the  appellee  knew 
of  any  such  dangerous  characteristics.  The  question  of 
imputation  of  such  knowledge  therefore  becomes  entirely 
mute. 

The  law  is  clear  in  that  before  appellant  could  recover 
in  this  case  the  evidence  would  have  to  show 

1.  That  the  mule  was  in  fact  unfit  for  the  purpose 
for  which  it  was  being  eniployiMl,  and 

2.  That  the  appellee  had.  or  in  the  exerci.se  of  rea- 
sonable care,  should  have  had  knowledge  of  such 
fact. 


—12— 

As  the  record  is  completely  devoid  of  any  evidence  in 
support  of  either  of  these  propositions,  the  trial  court  v^ras 
required  to  grant  appellee's  motion  to  dismiss,  and  its 
action  in  so  doing  should  be  affirmed. 

Failure   on   the   Part   of   Appellant   to   Establish   the 
Essential  Allegations  of  His  Amended  Complaint. 

The  allegations  of  the  amended  complaint  charging 
liability  on  the  part  of  appellee  are : 

1.  That  one  Bob  Ennis,  an  employee  of  appellee, 
acted  as  guide  for  the  party  of  which  appellant 
was  a  member,  and  had  the  mules  under  his  sole 
control,  charge  and  management. 

2.  That  the  occasion  of  the  accident  was  the  first 
time  that  this  mule  had  ever  been  down  the  Bright 
Angel  trail  [19.] 

3.  That  it  was  the  first  time  the  mule  had  been  up 

or  down  the  trail  in  1942  [19]. 

4.  That  it  was  the  first  time  the  mule  had  carried  any 

excursionist  on  his  back  [19]. 

5.  That  the  mule  was  not  accustomed  to  carrying  any 
person  [19]. 

6.  That  appellee  knew  that  the  mule  was  not  suitable 
or  fit  to  be  used  for  the  purpose  for  which  it  was 
provided,  and  was  not  a  safe  mule  to  be  ridden  in 
sudi  place  under  such  circumstances  and  condi- 
tions and  by  a  person  wholly  unfamiliar  with  rid- 
ing either  horse  or  mule  [20]. 

We  will  now  consider  each  of  these  allegations  in  the 
above  order: 
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1.  That  One  Bob  Ennis,  an  Employee  of  Appellee,  Acted 
as  Guide  for  the  Party  of  Which  Appellant  Was  a  Mem- 
ber, and  Had  the  Mules  Under  His  Sole  Control,  Charge 
and  Management. 

The  evidence  shows  that  Bob  Ennis  was  an  employee  of 
appellee,  that  he  acted  as  a  guide  for  this  particular  excur- 
sion and  had  general  control,  charge  and  management  of 
the  mules.  It  also  shows  that  appellee's  employees,  includ- 
ing Ennis,  designated  the  particular  mules  which  each 
member  of  the  party  was  to  ride. 

The  evidence,  however,  negatives  the  sole  control, 
charge  and  management  of  the  mules  by  Ennis,  since 
obviously  their  riders  had  a  certain  amount  of  control, 
charge  and  management  of  the  mules  being  ridden  by 
them. 

It  is  true  that  the  evidence  shows  that  at  the  sugges- 
tion of  a  Mr.  Boles  he  and  the  appellant  exchanged  mules ; 
that  after  they  had  done  so  Ennis  came  back  checking; 
that  appellant  then  told  him  that  he  had  changed  mules 
because  he  could  not  handle  the  mule  he  was  on,  but  that 
Mr.  Boles  could  handle  any  mule;  that  Ennis  told  then? 
to  return  to  their  original  mules  and  that  they  did  so. 
Neither  appellant  nor  any  other  witness  testified  as  to 
any  objection  or  protest  being  made  by  appellant  to  the 
making  of  this  change  back.  Ap])arently  both  api)ellant 
and  Mr.  Boles  acquiesced  quite  willingly  to  this  change 
back  to  their  original  mules. 

There  is  not  a  vestige  of  evidence  that  Tennis  was  not 
a  fully  compelent  persim  to  act  as  such  guide.  The  only 
evidence  on  tlic  \H>\nt  was  that  lie  had  been  accustomed  to 
handling  mules  and  horses  since  he  was  three  years  old 
[45]. 
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2.  That  the  Occasion  of  the  Accident  Was  the  First  Time 
That  This  Mule  Had  Ever  Been  Down  the  Bright  Angel 
Trail. 

The  evidence  is  directly  to  the  contrary.  Not  only  was 
there  the  testimony  of  the  training  given  to  the  mules 
used  for  carrying  persons,  but  there  was  direct  testimony 
with  regard  to  this  particular  mule,  namely,  that  he  had 
been  on  the  Bright  Angel  Trail  since  1940  [126-127.] 

3.  That  It  Was  the  First  Time  the  Mule  Had  Been  Up  Or 
Down  the  Trail  in  1942. 

The  evidence  did  show  this  to  be  the  fact.  However, 
the  evidence  also  showed  that  for  the  two  preceding  years 
the  mule  had  been  regularly  assigned  to  this  particular 
trail.  There  is  no  evidence  whatsoever  that,  with  this 
experience  behind  him,  his  first  trip  in  any  manner  en- 
tailed the  slightest  danger  to  his  rider,  or  was  the  slightest 
degree  more  dangerous  than  any  later  trip. 

4.  That  It  Was  the  First  Time  the  Mule  Had  Carried  Any 
Excursionist  On  His  Back,  and 

5.  That  the  Mule  was  Not  Accustomed  to  Carrying  Any 
Person. 

The  evidence  is  directly  to  the  contrary,  namely,  that 
since  1940  the  mule  had  been  on  the  "dude"  string  [127.] 

6.  That  the  Appellee  Knew  the  Mule  Not  to  Be  Suitable, 
etc. 

This  is  not  a  direct  allegation  that  the  mule  was  un- 
suitable for  the  purpose  for  which  it  was  provided,  or  was 
not  a  safe  mule  to  be  ridden  under  such  circumstances, 
and  the  amended  complaint  contains  no  direct  allegation. 
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There  is  no  evidence  whatsoever  that  the  mule  was  not 
a  suitable  or  safe  animal.  There  is  no  evidence  that  even 
if  the  mule  had  not  been  safe  or  suitable,  that  appellee  had 
knowledge  thereof.  Once  again,  such  evidence  as  there 
is  on  the  point  is  to  the  contrary  [41,  44-45,  47-48,  58,  78, 
126-130.] 

Thus  of  the  allegations  charging  liability  on  the  part 
of  the  appellee,  the  only  ones  established  by  the  evidence 
are  that  Bob  Ennis  was  the  guide  in  charge  of  the  party, 
and  that  this  was  the  mule's  first  trip  for  that  year  on  this 
particular  trail. 

We  submit  that  it  needs  no  argument  to  demonstrate 
that  this  proof  is  utterly  insufficient  to  establish  liability 
on  the  part  of  the  appellee  on  any  theory,  either  that  of 
negligence  or  of  breach  of  any  warranty. 

On  the  other  hand,  the  evidence  did  affirmatively  estab- 
lish the  exercise  of  a  high  degree  of  care  on  the  part  of 
appellee  in  the  training  of  its  mules.  It  will  be  remem- 
bered that  for  a  year  or  two,  according  to  the  temperament 
of  the  particular  mule,  it  was  used  as  a  pack  train  mule, 
during  which  time  it  was  broken  t(}  a  rider  by  being  actu- 
ally ridden  by  the  packers;  that  it  was  then  ridden  by  the 
guides  until  the  guides  determined  that  the  mules  were 
safe  for  "dudes"  to  ride,  and  that  they  were  not  put  into 
"dude"  strings  until  their  suitability  therefor  had  been 
determined  by  the  trail  foreman,  the  packers  and  the 
guides. 

Not  only  had  llu'  ]>articular  mule  imoKi-d  in  this  case 
been  given  this  training,  but  it  liad  actually  been  nsi-d  for 
two  years  to  carry  "dudes." 
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In  view  of  this  evidence,  the  following  quotation  from 
page  13  of  appellant's  brief,  taken  from  the  case  of 
Fererira  v.  Silvey,  38  Cal.  App.  346,  352,  is  very  appro- 
priate : 

"  'Common  experience  justified  the  observation  that 
the  average  work  horse  or  mule,  having  been  thor- 
oughly "broken"  to  harness  and  the  ordinary  burdens 
cast  upon  horses,  is  so  gentle  in  his  relations  with 
those  using  him  for  the  purpose  to  which  he  has  been 
educated — that  is,  is  so  bereft  of  nervousness  and  of 
an  inclination  to  become  nervous,  that  the  mere  blow- 
ing of  a  bag  of  paper  in  front  of  him  or  near  him 
would  have  no  effect  upon  him.'  " 

Appellant  claims  that  the  conduct  of  the  mule  on  the 
particular  trip  was  such  that  it  informed  appellee's  serv- 
ants that  it  was  an  unsuitable  animal.  What  was  that 
conduct?  As  far  as  the  evidence  goes,  the  conduct  of  the 
mule  was  exemplary  except  that  on  several  occasions  it 
tried  to  get  ahead  of  some  of  the  other  mules.  Apparently 
appellant  was  able  to  hold  the  mule  in  place.  Certainly 
the  mule  did  not  buck.  What  is  there  in  this  conduct  that 
would  have  indicated  that  thereafter  the  mule  would  start 
to  buck? 

If  it  is  a  fact  that  a  tendency  to  push  ahead  in  a  line 
of  mules  indicates  a  tendency  to  buck,  then  appellant  could 
have  called  an  expert  to  so  testify,  as  was  done  in  the 
Conn  case  {Conn  v.  Hunshcrgcr,  224  P.  154).  Appellant 
did  not  do  so.  The  burden  of  proof  was  on  appellant. 
In  the  absence  of  any  such  evidence,  it  must  be  assumed 
that  the  desire  of  the  mule  to  get  up  front  and  his  subse- 
quent bucking  have  no  connection  whatsoever,  and  that  the 
former  was  in  nowise  indicative  of  the  likelihood  of  the 
latter.     This  is  especially  true  as  there  is  no  evidence  that 
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the  only  bucking  done  by  the  nnile,  namely,  the  bucking 
which  caused  the  appellant's  fall,  occurred  while  the  mule 
was  attempting  to  pass  any  other  animal. 

Moreover,  if  it  could  be  said  ( which,  of  course,  it  can- 
not) that  the  tendency  to  get  ahead  renders  a  mule  vicious, 
and  that  is  so  well  known  that  no  evidence  thereof  is  neces- 
sary, then  the  fact  must  also  have  been  known  to  appellant, 
and  that  by  consenting  to  remain  on  the  mule,  at  least 
after  the  stop  at  Indian  Gardens,  appellant  would  have 
assumed  the  risk  of  any  injury  thereafter  occurring  to  him 
by  reason  of  such  peculiarities. 

Appellant  claims,  on  page  17  of  his  brief,  that  appellee 
was  a  common  carrier.  There  are  many  answers  to  this 
contention.  The  most  essential  element  to  the  creation  of 
that  relationship  is  the  holding  out  by  the  carrier  of  its 
willingness  to  carry  any  and  all  persons  who  present  them- 
selves to  it  for  carriage,  provided  said  persons  paid  the 
proper  fare  to  be  charged  (13  Corpus  Juris  Sccuudnni, 
Carriers,  Sec.  530,  p.  1036).  There  is  not  tlie  slightest 
evidence  in  this  case  that  appellee  made  any  such  holding 
out.  There  is  not  the  slightest  evidence  that  appellee  did 
not  reserve  to  itself  the  right  to  refuse  to  make  the  trip 
at  all  for  any  reason  whatsoever.  Certainly  there  is  noth- 
ing in  the  evidence  to  show  that  when  a])pellant  applied 
for  tickets  for  the  excursion  he  wcnild  have  had  a  cause 
of  action  against  appellee,  had  the  latter  arbitrarily  in- 
formed him  that  it  had  cancelled  the  excursion,  ^'et,  had 
appellee  been  a  common  carrier,  it  would  liave  i)een  obliged 
to  make  the  excursion  in  the  absence  of  a  suitable  excuse. 
Certainly  there  is  nothing  in  tlu'  evidence  to  show  that 
appellant  would  lia\e  had  a  ri.L;!il  ol  action  against  aj)- 
pellee  had  the  latter  arbitrarily  int"oruic(l  the  ap|)ellant  tliat 
it  had  so  reduced  the  number  ot  persons  it  was.  accommo- 
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dating  on  the  trip  that  there  was  no  space  available  for 
appellant.  Yet  a  common  carrier,  in  the  absence  of  a 
valid  reason,  may  not  reduce  its  accustomed  service. 
Again,  appellant  would  have  had  no  right  of  action  against 
appellee  had  the  latter  informed  appellant  that  a  sufficient 
number  of  persons  had  not  signified  their  intention  of 
joining  the  excursion,  and,  consequently,  that  it  would  not 
take  place.  Had  appellee  been  a  common  carrier,  it  would 
have  been  obliged  to  make  the  excursion  even  had  appel- 
lant been  the  only  person  desiring  to  make  the  trip. 

In  fact,  there  is  nothing  in  the  evidence  to  show  that 
appellant  would  have  had  a  cause  of  action  against  appellee 
had  the  latter  arbitrarily  and  without  any  reason  refused 
to  allow  the  appellant  to  become  a  member  of  the  excur- 
sion. Were  appellee  a  common  carrier,  it  would  have  had 
no  such  right  arbitrarily  to  refuse  transportation  to  appel- 
lant. 

The  evidence  in  this  case  merely  shows  a  typical  ex- 
ample of  a  livery  stable  proprietor  who  arranges  conducted 
excursions  for  his  patrons.  Operators  of  livery  stables 
are  universally  held  not  to  be  engaged  in  the  business  of  a 
common  carrier. 

Thus  it  is  said  in  L3  Corpus  Juris  Secundum,  Carriers, 
Section  534,  page  1040: 

"A  livery  stable  keeper  does  not  hold  himself  out  to 
serve  any  and  all  persons,  but  operates  only  under  a 
special  contract,  and  deals  with  such  persons  only  as 
he  chooses,  and  is  in  no  respect  a  common  carrier; 
and  the  fact  that  he  rents  his  vehicles  with  horses 
does  not  of  itself  make  him  a  common  carrier  of 
passengers  within   the  legal  meaning  of   the  term." 
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In  North  American  etc.  Iiisiiraiice  Company  z'.  Pitts 
(Ala.),  104  So.  21,  it  was  held  that  an  airplane  openited 
by  an  owner  at  a  summer  resort  making  a  prescribed  trip 
for  a  specified  sum  did  not  render  the  operatt)r  a  common 
carrier.    The  analogy  to  the  case  at  bar  is  complete. 

Again,  another  reason  exists  why  appellant,  or  those 
engaged  in  a  like  business,  arc  not  common  carriers.  In 
the  case  of  common  carriage,  the  carrier  merely  supplies 
a  seat  or  space  in  a  vehicle,  over  the  operation  of  which 
the  passenger  has  no  control  whatsoever.  This  is  the  ele- 
ment which  justifies  the  strict  rule  of  liability  imposed  on 
common  carriers.  Where  there  is  no  such  regulation  of 
sole  control,  the  reason  for  the  common  carrier  rule  of 
liability  ceases. 

The  difference  between  the  situation  where  one  rents  to 
another  a  vehicle,  animal  or  instrumentality  to  enable  the 
other  to  make  a  trip,  or  otherwise  further  his  business  or 
pleasure,  and  that  of  a  common  carrier  who  merely  fur- 
nishes space  in  or  on  one  of  its  vehicles  is  quite  obvious. 
If  the  mere  renting  of  the  means  of  getting  some  place 
constitutes  common  carriage,  then  every  bicycle  store  which 
rents  bicycles  by  the  hour  is  a  common  carrier.  In  fact, 
if  the  ownership  and  renting  of  an  instrumentality,  even 
accompanied  by  a  certain  amount  of  supervision,  consti- 
tutes common  carriage,  then  every  roller  or  ice  skating 
rink  is  a  common  carrier.  They  rent  instrumentalities  of 
carriage,  they  establish  the  direction  of  travel,  they  have 
many  regulations  as  to  the  use  of  the  skates  and  method 
of  skating,  and  they  always  have  attendants  on  the  floor 
in  general  su])ervision  of  the  skating. 

Unquesliona1)ly,  holli  under  iT.ison  and  \]\c  antlioritics, 
one  is  not  a  common  carrier  wlio.  instead  of  merely  rent- 
ing si)ace  in  a  \ehicle  entirely  C(;ntrolled  by  it.  rents  that 
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vehicle,  or  an  animal,  or  other  instrumentality,  to  a  person 
for  use  by  that  person. 

Therefore,  both  because  of  the  absence  of  any  evidence 
that  appellee  held  itself  out  to  carry  all  persons,  and  be- 
cause of  the  very  nature  of  the  renting  done  by  appellee, 
it  cannot  be  held  to  be  a  common  carrier. 

Appellant  next  contends  that  appellee,  being  a  common 
carrier,  was  an  insurer  of  the  safety  of  appellant.     As  we 
have  previously  shown,  appellee  in  fact  was  not  a  common 
carrier,  but,  even  if  it  were,  still  it  would  not  be  an  in- 
surer of  appellant's  safety,  and  before  recovery  could  be 
had  against  appellee  the  evidence  would  have  to  establish 
some   negligence   or   breach   of   warranty   upon   its   part. 
That  even  a  common  carrier  is  not  an  insurer  against  acci- 
dents to   its   passengers   is   a   universally   and   elementary 
rule.     In  this  connection,  we  would  refer  the  Court  to  the 
following   general   statement   of    that   rule,    found   in    13 
Corpus  Juris  Secundinn,  Carriers,  Section  676,  page  1253 : 
"The  general  ru:e,  as  stated  in  Corpus  Juris,  which 
has  been  approved,  is  that  a  carrier  of  passengers  is 
not  as  absolutely  liable  for  the  safety  of  the  passen- 
gers as  a  carrier  of  goods  is  for  the  safety  of  the 
goods;   but   is   liable   only   for   injury   to   passengers 
which  are  caused  by  its  negligence  in  failing  to  exer- 
cise the  proper  degree  of  care,  skill  and  diligence  for 
such  passengers'  safety.     A  carrier  is  not  an  insurer 
of  the  safety  of  passengers  in  the  sense  in  which  a 
carrier  of  goods  is  said  to  be  an  insurer  of  the  safety 
of  the  goods,  as  stated  in  supra,  Section  71,  and  hence 
is  not  liable  for  injuries  caused  by  an  accident  which 
in  the  exercise  of  the  proper  degree  of  care,  skill  and 
diligence   could   not   be   anticipated   or   prevented,   as 
stated  in  infra,  Sections  678,  697." 
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Section  678,  referred  to,  is  as  follows: 

'*A  common  carrier  of  i)assengers  should  exercise 
such  a  degree  of  care,  skill  and  diligence  for  the  safety 
of  passengers  as  is  required  by  the  nature  and  refer- 
ence of  the  undertaking  in  view  of  the  mode  of  con- 
veyance and  other  circumstances  involved." 

Section  697  deals  with  an  act  of  God. 

See  also  such  cases  as  the  following,  which  hold  that 
even  a  common  carrier  is  not  an  insurer  of  the  safety  of 
its  passengers : 

Nicholson  v.  Porter,  118  Cal.  App.  555,  557; 

Sinan  v.  A.,  T.  &  S.  P.,  103  Cal.  App.  703,  708; 

Parker  v.  Manchester  Hotel,  29   Cal.   App.    (2d) 
446,  454; 

Chainpaync  v.  Hauibiiryer  &  Son,   169  Cal.  683, 
690. 

Finally,  we  would  again  cite  to  this  Court  the  case  of 
Dam  V.  Lake  Aliso  Ridiiuj  School.  6  Cal.  {2d)  395,  cited 
by  appellant  as  setting  forth  the  rules  governing  this  case, 
and  wherein  the  Court  says,  page  400: 

"It  is  true  a  livery  man  is  not  an  insurer  of  the 
suitableness  oi  a  horse  or  carriage  let  to  a  customer, 
but  he  is  bound  to  exercise  the  care  ol  a  reasonably 
prudent  man  to  furnish  a  horse  or  carriage  lh:it  is  lit 
and  suitable  for  the  purpose  contemplated  in  the  hir- 
ing." 


—22— 

V. 

There  Was  No  Negligence  or  Breach  of  Warranty  on 

the  Part  of  Appellee. 

Appellant  says,  page  8  of  his  opening  brief,  that  this 
Court  will  take  judicial  notice  of  the  following  facts :  That 
a  horse  is  not  a  mule;  that  the  two  animals,  being  bred 
differently,  have  not  the  same  peculiarities  of  temperament 
any  more  than  does  an  American  as  contrasted  with  a 
Japanese;  and  that  a  horse,  or  mule,  which  has  been  in 
pasture  all  winter  until  the  middle  of  June  has  more  vim, 
vigor  and  vitality  than  a  similar  animal  which  has  been 
working  during  the  same  period. 

Appellant  contends  that  these  facts  were  well  known  to 
appellee  but  zvere  not  and  could  not  have  been  known  to 
appellant.  Ignorant  though  appellant  may  have  been  of 
mules,  we  are  inclined  to  doubt  his  ignorance  as  to  these 
particular  matters. 

We  readily  concede  that  a  mule  is  not  a  horse,  and  that 
the  two  animals  have  not  the  same  peculiarities  of  tempera- 
ment.   We,  however,  fail  to  see  where  this  leads  us. 

Again,  granting  that  either  a  horse  or  a  mule  just  taken 
in  from  pasture  may  have  more  "vim,  vigor  and  vitality" 
than  had  he  been  working,  this  does  not  show  that  he, 
therefore,  possesses  so  much  "vim,  vigor  and  vitality"  as 
to  render  him  dangerous  to  ride. 

Moreover,  appellant  does  not  seem  to  draw  any  conclu- 
sion from  the  above  differences  between  horses  and  mules, 
apparently  known  to  everyone  except  himself,  unless  it  be 
that  he  would  infer  that  a  mule  is  per  se  an  improper 
animal  to  be  ridden  unless  he  has  been  somewhat  exhausted 
by  a  long  period  of  hard  work.  We  do  not  believe  such  to 
be  either  the  fact  or  the  law. 
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Appellant  then  continues,  on  p;ige  8  of  his  brief,  that 
the  rule  of  law  applicable  to  livery  stable  keepers  and  rid- 
ing academies  is  to  some  degree  applicable  to  the  present 
case,  but  that  the  circumstances  are  radically  different. 

Unfortunately  appellant  does  not  point  out  the  degree 
to  which  these  cases  are  ai)plicable,  or  more  particularly, 
the  degree  to  which  they  are  inapplicable.  We  submit  that 
these  cases  are  directly  and  fully  applicable  to  the  present 
case  and,  in  fact,  are  controlling  herein. 

Appellant  then  says,  pages  8-9  of  the  opening  brief,  that 
when  a  livery  stable  rents  a  horse  it  places  that  animal 
immediately  and  conclusively  beyond  its  control,  although 
in  such  cases  the  drive  would  take  place  upon  a  level  road 
or  highway,  that  in  the  riding  academy  cases  the  animal 
is  ridden  upon  a  level  highway  or  road,  is  subject  to  the 
control  and  ])cculiarities  of  the  rider,  and  that  the  "riding 
academy  guide  or  teacher,"  if  there  is  one,  has  no  control 
over  the  animal. 

Of  course  there  is  no  evidence  dealing  with  any  of  these 
matters.  We  do  not  believe  that  when  one  rents  a  horse 
for  a  ride  he  always  remains  on  a  level  road  or  highway. 
The  personal  experience  of  the  writer  of  this  brief  is  di- 
rectly to  the  contrary. 

Again  we  fail  to  see  why  a  "riding  academy  guide  or 
teacher"  should  have  less  control  over  the  horses  ridden 
by  his  party  or  his  pupils  than  had  Ennis  over  the  mules 
in  the  present  case.  We  submit  that  it  is  not  unusual  for 
a  "riding  academy  guide  or  teacher"  to  place  himself  in 
the  lead  of  a  party  going  on  an  excursion  on  hor>eback  in 
mountainous  country. 

Appellant  then  says,  on  ])agc  9  of  his  brief,  that  condi- 
tions also  differ  in  that  he  calk-d  the  attention  of  ai)j)ellee 
to  the  fact  that  he  had  ne\er  ridden  before;  that  the  par- 
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ticular  mule  was  selected  by  an  employee  of  appellee,  and 
that  the  trip  was  not  upon  a  public  highway  by  a  wide, 
smooth,  well  traveled  roadway,  but  down  a  steep  incline 
following-  the  contours  of  a  cliff  and  only  four  to  six  feet 
wide. 

Again  it  seems  to  us  that  exactly  these  conditions,  ex- 
cept the  steep  incline  following  the  contours  of  a  cliff,  are 
extremely  normal  in  cases  where  horses  rather  than  mules 
are  rented. 

Since  the  Court  is  asked  by  appellant  to  take  judicial 
notice  of  the  characteristics  of  horses  and  mules,  we  as- 
sume it  will  also  take  judicial  notice  that  a  mule  is  a  much 
more  sure-footed  animal  than  a  horse,  and  is  much  safer 
to  use  on  these  steep  inclines. 

While  we  fail  to  see  the  analogy  between  the  dog  bite 
cases  and  the  case  at  bar,  it  must  be  remembered  that  in 
the  absence  of  contrary  statutory  enactment  the  rule  still 
is  that  "every  dog  is  entitled  to  his  first  bite."  If  there  is 
an  analogy,  then  it  must  be  that  "every  mule  is  entitled  to 
his  first  buck." 

If  we  read  appellant's  brief  correctly,  starting  with  page 
10  thereof,  appellant  admits  that  there  is  no  evidence  what- 
soever showing  "any  vicious,  improper  or  incorrect  man- 
nerisms of  this  particular  mule  before  he  was  mourned  by 
appellant. 

However,  appellant  does  claim  that  between  the  time  he 
mounted  the  mule  and  the  accident,  the  mule  did  display 
such  traits. 

The  only  evidence  in  the  record  with  regard  to  the 
conduct  of  the  mule  on  the  trip  is  that  of  the  appellant  and 
his  wife.  Appellant  testified  that  the  mule  did  not  buck 
at  all  before  he   reached   Indian   Gardens    [58-78].     His 
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wife  testified  that  she  did  not  sec  the  mule  buck  at  all 
preceding  the  accident  [58]. 

Both  appellant  and  his  wife  testified  that  on  more  than 
one  occasion  while  walking  along  like  the  rest  of  the  mules, 
this  particular  mule  would  suddenly  try  to  squeeze  through 
the  other  mules  and  get  out  in  front  [58,  78].  Appar- 
ently appellant  was  successful  each  time  in  restraining  the 
mule,  as  there  is  no  evidence  that  the  mule  was  successful 
in  passing  any  of  the  other  animals. 

Likewise  there  was  no  evidence  that  the  mule  bucked 
during  any  of  these  attempts  to  get  out  of  line.  Likewise 
there  is  no  testimony  that  when  the  mule  did  buck  he  was 
endeavoring  to  get  out  of  his  place  in  the  line. 

There  is  therefore  no  evidence  in  the  case  showing  that 
the  inclination  of  the  mule  on  this  particular  time  to  get 
out  of  his  proper  place  in  line  had  anything  to  do  with  his 
subsequent  bucking  or  with  the  accident  to  appellant. 

We  submit  that  this  tendency  on  the  part  of  the  mule 
to  try  and  get  ahead  of  some  of  the  other  mules  is  far  from 
sufficient  to  establish  that  the  mule  was  vicious,  unsafe  to 
ride  or  an  improper  animal  to  entrust  to  even  an  as  in- 
experienced a  rider  as  appellant  claims  to  have  been. 

It  is  true  that  appellant,  on  pages  10  and  11  of  his  brief, 
draws  a  rather  terrible  picture  of  the  dangers  to  which 
appellant  was  exposed  because  in  so  trying  to  pass  the 
other  mules  he  might  have  been  precipitated  over  the  cliff, 
saying  that  the  "intense  desire  of  the  mule  was  almost  to 
compel  the  rider  to  commit  suicide.''  This  argument  might 
be  of  more  than  academic  interest  had  the  mule  actually 
been  precipitated  over  the  cliff,  or  had  he.  in  bucking  ap- 
pellant off,  thrown  him  over  the  clilT.  lN)rtunatcly  no  such 
occurrence  took  place.  Consequently,  \vc  fail  tn  see  what 
application  this  particular  argument,  even  if  well  taken, 
would  have  to  the  case  at  bar. 
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VI. 
Conclusion. 

We  submit  that  the  whole  evidence  in  this  case  shows 
without  contradiction  that  a  mule,  which  had  received  two 
years  of  training  and  then  had  acted  as  a  carrier  of 
"dudes"  for  another  two  years,  suddenly  started  to  buck 
and  threw  appellant  off.  We  submit  that  there  is  not  the 
slightest  vestige  of  evidence  that  on  any  previous  occasion 
the  mule  had  shown  any  viciousness  or  unsuitableness  for 
the  purposes  for  which  it  was  being  used,  namely,  the 
carrying  of  excursionists  up  and  down  the  trail. 

We  submit  that  the  evidence  completely  fails  to  show 
that  in  fact  the  mule  was  vicious,  or  unsafe,  or  unsuitable 
for  the  purpose  of  carrying  excursionists  up  and  down  the 
trail,  and  that  consequently  it  utterly  fails  to  establish  any 
breach  of  warranty  or  negligence  on  the  part  of  appellee. 
On  the  contrary  such  evidence  as  is  to  be  found  in  the 
record  affirmatively  shows  the  use  of  due  diligence  by 
appellee,  that  the  mule  was  entirely  fitted  for  the  purpose 
for  which  it  was  being  used  and  had  not  previously  evi- 
denced any  improper  tendencies. 

We,  therefore,  respectfully  submit  that  the  evidence  in 
this  case  being  such  as  to  be  insufficient  to  have  supported 
a  judgment  in  favor  of  the  appellant,  either  on  the  theory 
of  a  breach  of  warranty  or  of  negligence  upon  the  part  of 
appellee,  the  trial  court  was  not  only  justified  but  w^as 
compelled  to  grant  appellee's  motion  to  dismiss,  and  that 
the  judgment  rendered  in  this  case  in  favor  of  appellee 
should  be  affirmed. 

Respectfully  submitted, 

SCHELL   &   DeLAMER, 

Attorneys  for  Defendant  and  Appellee. 
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A  mule  need  not  have  a  bad  reputation  during  past 
years,  in  order  for  its  owner  to  be  liable  for  the  incorrect 
actions  of  that  same  mule — provided,  of  course,  these  ac- 
tions are  brought  to  the  attention  of  the  owner  (or  his 
agent),  before  the  actual  injury  happens. 

The  guide,  Bob  Ennis,  had  been  familiar  with  the 
mules  on  the  Bright  Angel  trail  since  he  was  three  years 
old — or  for  15  years.  He  was  mule  wise.  He  must  ha\e 
known  that  the  restiveness  of  the  mule  "Chiggers"'.  when 
it  was  trying  to  force  itself  in  front  of  the  other  mules 
(whether  "straggling"  or  "struggling"  doesn't  make  much 
difference,  for  the  logic  of  it)  would  lead  to  otln-r  notioiis. 
and  motions,  of  this  same  rule.  He  Din  know  aim-ki.i.ant 
was  a  wliolly  inexperienced  rider,  and  one  whom  it  wa.s 
his  dutv  to  'protect  to  the  utmost. 
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He  DID  know  Appellant  was  trying  to  protect  himself  by 
taking  another  mule,  which  was  a  safe  one.  Ennis  did 
know — or  should  have  known — that  it  was  unsafe  to  com- 
pel Appellant  to  resume  his  ride  on  the  same  mule  under 
these  circumstances. 

Ennis  was  the  boss  of  the  outfit.  He  was  the  guide, 
the  leader.  He  was  the  one  person  responsible  for  the 
safety  of  those  under  his  charge.  He  was  the  repre- 
sentative of  Appellee. 

He  required  Appellant  to  remain  on  the  same  mule. 
What  else  could  Appellant  do?  What  did  he  know  about 
mules?  Wasn't  it  incumbent  upon  him  to  believe  in  and 
rely  upon  the  supposed  knowledge  of  the  guide?  Who 
else  was  there  to  give  him  mule  knowledge,  or  to  provide 
for  his  safety?  On  whom  else  was  he  to  rely  if  not  on  the 
guide — in  whose  care  he  had  been  placed? 

Of  all  the  thousands  of  inexperienced  riders  handled 
by  Appellee,  should  Appellant  consider  he  was  receiving 
any  less  degree  of  protection — that  he,  of  all  the  thou- 
sands, was  the  only  one  to  be  placed  in  jeopardy? 

Prithee,  what  would  Appellee  have  Appellant  do  under 
.^uch  circumstances?  Should  he  refuse  to  go  on,  and  sit 
by  the  trail-side,  like  a  pouting  boy?  Should  he  wait  until 
someone  came  down  or  up,  to  take  him  down,  or  up,  on 
some  other  conveyance?  Explaining  to  them  that  he.  Ap- 
pellant— totally  inexperienced  knew,  or  thought  lie  knew 
more  about  mules  than  Appellee's  representative — the 
guide,  and  Appellant  demanded  another  conveyance.  Evi- 


dently  there  wasn't  any  other  conveyance,  as  his  "hospi- 
tal ship"  was  the  rolHng  back  of  another  ninle. 

He  wouldn't  be  allowed  to  ride  any  other  mule! 

What  was  he  to  do?  He  must  cither  walk  back,  or  sit 
still,  or  continue  as  he  was  told  to  do.  Hadn't  he  a  right 
to  trust  the  wisdom  of  the  guide?  Shouldn't  he  believe 
the  guide  knew  his  mules ;  knew  them  to  be  safe :  and 
appellee  knew  their  employee,  and  knew  him  to  be  a  safe 
person  in  whose  charge  to  place  inexperienced  riders,  year 
after  year?  In  spite  of  the  already  developed  peculiarity 
of  this  particular  mule,  shouldn't  Appellant  still  trust  in 
the  guide's  implied  promise  of  safety?  Shouldn't  he  com- 
ply with  the  guide's  orders?  Either  amounted  to  the  same 
result — the  injury. 

How  can  Appellee  say  it  did  not  hold  itself  out  to  the 
world  as  an  insurer  of  the  safety  -^f  those  excursionists? 

When  I  am  afraid  of  an  animal,  and  have  been  placed 
in  peril  by  its  actions,  and  the  man  in  charge  of  it  tells 
me  that  I  must  ride  that  particular  beast — how  can  he  say 
he  is  not  resixmsible  for  the  result  which  came  from  his 
defective  knowledge  of  the  beast,  or  from  bis  lacK  of 
care? 

One  should  not  be  permitted  to  escape  responsibility 
when  he  compels  me  to  enter  upon  a  course  of  conduct 
which  is  dangerous,  and  which  he  knows,  or  slimild  liiow. 
is  dangerous  to  me.  and  wliich  l)ut  a  monienl  bc'fore 
showed  signs  of  danger. 


The  actions  of  this  particular  mule  during  the  excursion 
trip  going  down,  were  brought  especially  to  the  attention 
of  Appellee,  by  Appellant.  From  that  moment,  Appellee 
became  responsible  for  whatever  injury  flowed  from  the 
ructions  of  this  mule. 

Even  if  this  should  not  be  sufficient,  then  Appellee 
impliedly  guaranteed  the  absolute  safety  of  Appellant,  by 
reason  of  the  advertisement  in  which  Appellant  stated 
that  thousands  of  inexperienced  riders  had  ridden  these 
mules,  along  these  trails,  in  perfect  safety. 

We  submit: 

The  judgment  should  be  reversed,  and  Appellee  required 
to  put  in  its  proof,  if  any  it  has. 

Respectfully  submitted, 

Walter  Gould  Lincoln, 
Attorney  for  Appellant. 


